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i 

QUESTIONS PRESENTED 

States are entitled to sovereign immunity from 

private suits in other States’ courts, including state-

created entities that function as “arms of the State.” 

Petitioner New Jersey Transit (NJ Transit), a state-

created entity, was named as a defendant in a private 

suit in New York. The New York Court of Appeals 

relied primarily on the financial impact of a judgment 

against NJ Transit to hold that NJ Transit was not an 

arm of New Jersey—even as previous and subsequent 

state and federal courts held exactly the opposite. The 

questions presented are: 

(1) 

Whether a State’s formal financial liability for a 

judgment against a state-created entity carries more 

weight in assessing whether that entity is an arm of 

the State than other factors, including the State’s own 

characterization of that entity. 

(2) 

Whether NJ Transit is an arm of the State of New 

Jersey for interstate sovereign immunity purposes.  
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PARTIES TO THE PROCEEDINGS BELOW 

Petitioners, defendants-appellants below, are New 

Jersey Transit Corporation, NJ Transit Bus 

Operations, Inc., and Ana Hernandez (collectively “NJ 

Transit”).  

Respondents, plaintiffs-appellees below, are 

Jeffrey Colt and Betsy Tsai.  

DISCLOSURE STATEMENT 

New Jersey Transit Corporation and its wholly 

owned subsidiary NJ Transit Bus Operations, Inc. are 

governmental entities.  

RELATED PROCEEDINGS 

The following proceedings are directly related to 

this case within the meaning of Rule 14.1(b)(iii): 

Jeffrey Colt et al. v. New Jersey Transit 

Corporation, et al., No. 72, New York Court of 

Appeals. Judgment entered November 25, 2024.  

Jeffrey Colt et al. v. New Jersey Transit 

Corporation, et al., Case No. 2021-01180, the 

Supreme Court of the State of New York, Appellate 

Division, First Department. Judgment entered 

May 24, 2022.  

Jeffrey Colt et al. v. New Jersey Transit 

Corporation, et al., Index No. 158309/2017, the 

Supreme Court of the State of New York, New 

York County. Judgment entered October 2, 2020.  
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(1) 

PETITION FOR A WRIT OF CERTIORARI 

 

New Jersey Transit Corporation, NJ Transit Bus 

Operations, Inc., and Ana Hernandez respectfully 

petition for a writ of certiorari to review the judgment 

of the New York Court of Appeals. 

OPINIONS AND RULINGS BELOW 

The opinion of the New York Court of Appeals has 

not yet been published in the North Eastern Reporter, 

but has been reported at 2024 N.Y. Slip Op. 05867. 

See also Petitioner’s Appendix (“App.”) 1-89.  

The opinion of the Supreme Court of New York, 

Appellate Division, First Department, is reported at 

169 N.Y.S.3d 585. See also App.90-116.  

The decision of the Supreme Court of New York, 

New York County, is not reported, but is available at 

2020 WL 5893749. See also App.117-121. 

JURISDICTION 

The New York Court of Appeals entered judgment 

on November 25, 2024. This Court’s jurisdiction is 

invoked under 28 U.S.C. § 1257(a). 
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INTRODUCTION 

New Jersey finds itself in an untenable split. When 

an NJ Transit train leaves Morrisville, Pennsylvania, 

bound for New York City, its sovereign immunity from 

suit toggles on and off at different points along the 

route. If NJ Transit is sued for conduct in Morrisville, 

in Pennsylvania state court, NJ Transit has sovereign 

immunity. But if NJ Transit faces suit for the same 

conduct in New York City, in New York state court, 

its sovereign status suddenly evaporates. Same public 

service, same day, same train—yet a different answer 

on the same state entity’s immunity. That is the result 

of a recent, direct, and acknowledged conflict between 

the New York Court of Appeals and the Pennsylvania 

Supreme Court regarding whether NJ Transit enjoys 

sovereign immunity as an arm of the State, and on the 

legal test that governs resolution of that question. 

This Court should grant certiorari to resolve this 

conflict—and provide lower courts needed instruction 

on the governing immunity inquiry. Last month, this 

Court received a Petition for Certiorari seeking review 

of the Pennsylvania Supreme Court’s decision finding 

that NJ Transit is an “arm of the State” of New Jersey 

and therefore has sovereign immunity. See Galette v. 

NJ Transit Corp., No. 24-1021 (docketed March 25, 

2025). Last week, NJ Transit filed a response agreeing 

that certiorari was appropriate to resolve this conflict 

on immunity methodology and the immunity holding. 

See N.J. Br., Galette, No. 24-1021 (Apr. 15, 2025). NJ 

Transit now submits this Petition to present the other 

side of that recent and acknowledged split—a decision 

of the New York Court of Appeals declaring that NJ 

Transit is not an arm of New Jersey entitled to 
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sovereign immunity. If this Court grants review in 

Galette, as it should, then it should hold this Petition 

pending resolution of that case. If this Court does not 

grant the Galette petition, it should grant this one. 

This case, like Galette, presents two acknowledged 

conflicts that merit review. First, state sovereign 

immunity extends to any state-created entity that 

constitutes an “arm of the state.” Coll. Savs. Bank v. 

Fla. Prepaid Postsecondary Educ. Expense Bd., 527 

U.S. 666, 691 (1999). But lower courts are divided over 

the test for deciding whether a state-created entity 

qualifies—particularly regarding the “treasury 

factor,” which asks whether legal judgments against 

the entity would run against the creator State’s 

treasury. Some courts—including the New York Court 

of Appeals in the decision below—give this factor 

enhanced or even dispositive weight, perceiving 

immunity as primarily about whether the state fisc is 

formally exposed to financial judgments. Others—

including the Pennsylvania Supreme Court in 

Galette—reject this legal test, treating immunity as 

instead about according dignity to the sovereign, and 

thus giving comparable or even greater weight to 

factors that reflect the State’s view of the entity’s 

function and the State’s control over its operations. 

Second, one need look no further than this Petition 

to see that conflict play out in practice: courts cannot 

agree on whether NJ Transit is an arm of the State of 

New Jersey. In the decision below, the New York 

Court of Appeals declared NJ Transit is not an arm of 

the State and warrants no immunity. The decision 

was highly fractured; multiple Judges called for 

guidance by this Court; and the majority 
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acknowledged it was splitting with the Third Circuit’s 

previous conclusion that NJ Transit had immunity. 

See Karns v. Shanahan, 879 F.3d 504, 518-519 (CA3 

2018). And just three months later, the Pennsylvania 

Supreme Court unanimously joined the Third Circuit 

and rejected the ruling below, agreeing that NJ 

Transit is entitled to immunity, and describing its 

disputes with the decision below as “obvious.” Galette 

v. NJ Transit, No. 4 EAP 2024, 2024 WL 5457879, at 

*10 (Pa. Mar. 12, 2025). 

These disputes require resolution in Galette or this 

case. The issues are important thrice over. Sovereign 

immunity is an “integral” part of our Constitution and 

an “essential component of federalism,” Franchise Tax 

Bd. of California v. Hyatt (Hyatt III), 587 U.S. 230, 

246-247 (2019), and the lower courts need to know 

which entities warrant that immunity. Questions of 

immunity affect a range of state-created entities, from 

universities and hospitals to ports, bar associations, 

and student-loan providers. And for NJ Transit, this 

is critical: NJ Transit is “the largest statewide public 

transportation system in the United States, ‘providing 

nearly 270 million passenger trips each year,’” App.78 

(Rivera, J., dissenting), and until this Court steps in, 

its immunity will turn on and off along its routes 

based only on the state court in which it is sued. That 

easily justifies certiorari—and if certiorari is granted 

in the first-filed Galette, a hold in this case. 

If this Court does not take up Galette, certiorari is 

appropriate here. This case presents a worthy vehicle: 

the New York Court of Appeals answered only this 

question below; it is a pure question of immunity law; 

and resolution of this question in favor of sovereign 
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immunity would dispose of the entire challenge. And 

the decision below is wrong. The New York high court 

treated the treasury factor as dispositive, contrary to 

this Court’s precedents and constitutional principles 

alike. And it failed to give appropriate weight to New 

Jersey’s own characterization of NJ Transit and to the 

important role New Jersey government officials play 

in oversight and management of the entity. Plaintiffs 

seeking to sue NJ Transit must do so in the forum 

where the New Jersey Legislature consented to suit: 

the New Jersey state courts. They cannot sue in the 

courts of other States, as the Pennsylvania Supreme 

Court correctly held but the New York Court of 

Appeals disregarded. 

STATEMENT OF THE CASE 

1. Since its creation by the New Jersey Legislature 

in 1979, NJ Transit has operated New Jersey’s public-

transportation system. See N.J. Public Transp. Act of 

1979, N.J. Stat. Ann. §§  27:25-1 to 27:25-24.2. It is one 

of the largest public-transit agencies in the country, 

providing “nearly 270 million passenger trips each 

year.” App.78 (Rivera, J., dissenting). In addition to 

maintaining a network of statewide bus, rail, and 

light-rail services extending across the State and into 

Pennsylvania and New York, it offers “publicly funded 

transit programs for people with disabilities, senior 

citizens and people living in the state’s rural areas 

who have no other means of transportation.” Id. 

The Legislature established NJ Transit because it 

found that “the provision of efficient, coordinated, safe 

and responsive public transportation is an essential 

public purpose,” and that it was the “responsibility of 

the State to establish and provide for the operation 
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and improvement of a coherent public transportation 

system in the most efficient and effective manner.” 

N.J. Stat. Ann. §27:25-2(a)-(b). The Legislature 

established NJ Transit “in the Executive Branch of 

the State Government,” and “allocated [it] within the 

Department of Transportation.” Id. §27:25-4(a). And 

the Legislature stated that NJ Transit is “constituted 

as an instrumentality of the State exercising public 

and essential governmental functions,” and that the 

exercise of its powers is “an essential governmental 

function of the State.” Id. 

The Legislature granted NJ Transit significant 

governmental powers to exercise in the service of its 

public function. NJ Transit can promulgate rules and 

regulations that have “the force and effect of law.” Id. 

§27:25-5(e). Its police officers can enforce not only 

those rules, but also “all criminal and traffic matters 

at all times throughout the State.” Id. §27:25-15.1(a). 

NJ Transit has statewide powers of eminent domain. 

Id. §27:25-13. And its property is deemed untaxable 

property belonging to the State. Id. §27:25-16. 

NJ Transit also operates subject to extensive state 

control. The Governor appoints each member of NJ 

Transit’s thirteen-member board, including the state 

Commissioner of Transportation and state Treasurer 

as ex officio members. Id. §27:25-4(b). The Board’s 

minutes must be delivered to the Governor after each 

meeting, and no Board action enjoys “force or effect” 

unless the Governor either approves the action or lets 

ten days pass from the submission of the Board’s 

minutes. Id. §27:25-4(f). Even then, the New Jersey 

Legislature maintains the power to override certain 

eminent-domain decisions. Id. §27:25-13(h). 
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NJ Transit’s liability to suit in New Jersey court is 

limited by the New Jersey Tort Claims Act (NJTCA), 

consistent with its status as a “public entity” under 

that statute. See Muhammad v. New Jersey Transit, 

821 A.2d 1148, 1153 (N.J. 2003). It is thus susceptible 

to tort suits in the New Jersey courts only pursuant to 

that statute’s limited waiver of sovereign immunity. 

And NJ Transit is not subject to federal suit in the 

District of New Jersey or the Eastern District of 

Pennsylvania, under the Third Circuit’s holding that 

it is an arm of New Jersey for Eleventh Amendment 

purposes. See Karns v. Shanahan, 879 F.3d 504, 519 

(CA3 2018). 

2. In September 2017, Respondents Jeffrey Colt 

and Betsy Tsai sued NJ Transit in New York state 

court, alleging that an NJ Transit bus driven by Ana 

Hernandez negligently struck Colt in Manhattan. In 

2020, after this Court’s decision in Hyatt III, 587 U.S. 

230, Petitioners moved to dismiss on the basis of their 

sovereign immunity from suit. App.123-129. The trial 

court did not reach that question—denying the motion 

on waiver grounds. App.121. 

New York’s intermediate appellate court affirmed 

on different grounds, over a two-justice dissent. That 

court held that Petitioners had not waived sovereign 

immunity, App.94, and that NJ Transit “is an arm of 

the State of New Jersey … entitled to invoke the 

doctrine of sovereign immunity,” App.92. The court 

nevertheless held that equity required overriding NJ 

Transit’s sovereign immunity. App.98-100. Agreeing 

that NJ Transit is an arm of the State, the two-justice 

dissent reasoned that there is no equitable exception 
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to sovereign immunity and thus would have granted 

the motion to dismiss. App.106-116.  

3. The New York Court of Appeals, in a divided set 

of opinions, affirmed on different grounds altogether, 

holding that NJ Transit is not an arm of New Jersey. 

The majority “distill[ed] from Hyatt III and other 

federal cases” three factors for assessing whether an 

out-of-State entity is an arm of its creator State—“(1) 

how the state defines the entity and its functions, (2) 

the state’s power to direct the entity’s conduct, and (3) 

the effect on the State of a judgment against the 

entity”—and instructed that courts “need not give 

equal weight to each.” App.13. The majority 

acknowledged that it was drawing in part from 

Eleventh Amendment case law—even as this was a 

case of interstate sovereign immunity—based on its 

belief that “States’ sovereign immunity in federal and 

state courts are analytically and historically 

intertwined.” App.9-10. 

The majority’s decision turned on its third factor—

the so-called treasury factor. In considering the first 

factor, the majority recognized that New Jersey 

characterizes NJ Transit as “an instrumentality of the 

State exercising public and essential government 

functions,” but held that this only “lean[ed] toward” 

sovereign immunity. App.13-16. As to the second 

factor, the majority stated that New Jersey’s 

executive and legislative oversight of NJ Transit was 

canceled out by NJ Transit’s operational 

independence, ultimately concluding that this factor 

did not “weigh heavily in either direction.” App.16-17. 

As to the third factor, observing that New Jersey law 

“disclaimed any legal liability for judgments against 
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[NJ Transit],” App.18; see N.J. Stat. Ann. 27:25-17, 

the majority held that this not only weighed against 

immunity, but also “outweigh[ed] the relatively weak 

support provided by the other factors.” App.18. The 

majority thus held that “allowing this suit to proceed 

would not be an affront to New Jersey’s dignity.” Id. 

Although it acknowledged that the Third Circuit had 

held NJ Transit did qualify as an arm of the State for 

Eleventh Amendment purposes, App.11-12 n.4 (citing 

Karns, 879 F.3d 504), the majority noted its “ ‘liberty 

to answer’ this question ‘in a manner that may conflict 

with the determinations of courts in our [or other] 

federal circuit[s],’” id. 

Three Judges wrote separately. Judge Halligan 

concurred, but remarked that it was understandable 

to read the majority’s analysis as driven principally by 

“a concern for state solvency, rather than dignity,” 

App.21. Her opinion agreed, however, that “doctrine 

developed in Eleventh Amendment litigation” was “a 

useful reference point.” App.23. 

Chief Judge Wilson concurred only in the result. 

He believed that the appropriate test should instead 

be “whether the function performed by the entity is 

what would, under customary international law and 

the common law, be considered a core governmental 

function to which sovereign immunity would have 

extended,” App.34, and “disagree[d] that the Eleventh 

Amendment and associated caselaw has any bearing 

on the question at hand,” Id. He determined that NJ 

Transit’s “operations are not core functions necessary 

to the operation of a state government,” and thus that 

no immunity should attach. App.54. 
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Judge Rivera dissented. Recognizing Hyatt III as 

“the lodestar of a proper analysis,” she concluded that 

NJ Transit was an arm of the State in light of its “(1) 

performance of an essential governmental function as 

delineated by the State; (2) the exercise of powers 

exclusive to the State; and (3) oversight by the 

political branches that constrain the public entity’s 

autonomy.” App.77. She identified as the “majority’s 

most significant mistake” its extensive reliance on the 

financial impact on the treasury. App.84. While that 

factor “weighs heavily … in an Eleventh Amendment 

analysis,” it was “of little consequence” in “interstate 

sovereign immunity,” which asks whether exercise of 

state-court jurisdiction harms a sister State’s “coequal 

status … in contravention of the constitutional 

design.” Id. Moreover, the majority had “compounded 

its error by rendering this third factor dispositive.” Id. 

Finally, the dissent added, the majority’s conclusion 

was “an outlier view,” as she noted the Third Circuit’s 

conflicting decision. App.85.1 

Although the opinions were fractured, they agreed 

that more guidance from this Court remains needed. 

The competing opinions observed that “the question 

presented” put them in “uncharted waters,” App.6 

(majority opinion); App.20 (Halligan, J., concurring); 

noted that federal courts had propounded “an array of 

multifactor and multistep tests,” App.11 (majority 

opinion); and expressed that “the path forward from 

Hyatt III is unclear,” App.70 (Wilson, C.J., concurring 

in result), and that the proper test “w[ould] 

 
1 Judge Rivera also would have concluded that NJ Transit had 

not implicitly waived its sovereign-immunity defense. App.88.  
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ultimately” need to come from this Court, App.58 n.11 

(Wilson, C.J., concurring in result). 

4. On March 12, 2025, the Pennsylvania Supreme 

Court reached the opposite result in a case hinging 

entirely on the identical immunity question. Calling 

its “disagreements with” the New York Court of 

Appeals “obvious,” the Pennsylvania high court 

concluded that NJ Transit was “an arm of the State of 

New Jersey” entitled to invoke its sovereign 

immunity. Galette v. NJ Transit Corp., No. 4 EAP 

2024, ___ A.3d ___, 2024 WL 5457879, at *10 (Pa. Mar. 

12, 2025).  On March 19, 2025, Galette petitioned this 

Court for certiorari. See Petn. for a Writ of Certiorari, 

Galette v. N.J. Transit Corp., No. 24-1021 (docketed 

Mar. 25, 2025). NJ Transit filed its response on April 

15, 2025, agreeing Galette presents an appropriate 

vehicle to reach the same questions as those presented 

in this case. See Resp. to Petn. for a Writ of Certiorari 

at 16-21, Galette v. N.J. Transit Corp., No. 24-1021 

(filed Apr. 15, 2025). This Petition, from the other side 

of the same split between these state high courts, now 

follows. 

ARGUMENT 

I. The Court Should Hold This Case Pending 

The Resolution Of Galette.  

The Court should hold this petition pending the 

resolution of its mirror-image petition in Galette v. 

N.J. Transit Corp., No. 24-1021 (docketed Mar. 25, 

2025). As NJ Transit explains in its response to that 

petition (Br.), certiorari is warranted in that case to 

resolve two splits in which NJ Transit now finds itself: 

over its immunity, and over the proper test to decide 
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whether it has immunity. See Galette Br.9-16. Courts 

are divided over the weight to assign to the “treasury” 

factor—a methodological dispute that reflects distinct 

understandings of sovereign immunity. See Br.10-14. 

And the Third Circuit, Pennsylvania Supreme Court, 

and New York Court of Appeals are split—in a direct 

and acknowledged conflict—over whether NJ Transit 

itself has sovereign immunity. See Br.14-16. 

Assuming this Court grants Galette, this Petition 

is as straightforward a case for a hold as they come. 

Galette and the instant Petition raise the same two 

questions: what test governs whether an entity is an 

“arm of the State” entitled to sovereign immunity, and 

whether NJ Transit qualifies. See Galette Br.i 

(suggesting this second question presented). If this 

Court grants Galette and ultimately agrees that NJ 

Transit enjoys immunity, it would logically have to 

grant, vacate, and remand (GVR) this case to the New 

York Court of Appeals. So too if this Court grants 

Galette and resolves the governing immunity 

methodology, leaving for remand its application—that 

would again require a GVR. At bottom, this Petition 

presents the same precise questions—it just places NJ 

Transit into the role of petitioner, on the other side of 

an acknowledged split. If the Court grants Galette, its 

resolution will dispose of the issues here. 

Nor is there any reason to wait on Galette to review 

this Petition. NJ Transit was preparing this Petition 

when the plaintiff in Galette filed his, but has 

concluded that either case offers an adequate vehicle 

by which to resolve this pure question of law. Because 

the Galette petition is the first-filed one, and because 

that Petition will be fully briefed well before briefing 
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on this Petition is complete, this Court need not wait 

for completion of petition-stage briefing here to grant 

the “important constitutional question[s]” both cases 

present. Hyatt III, 587 U.S., at 249. Instead, this case 

can be held for the resolution of that one. 

II. Alternatively, The Court Should Grant 

This Petition.  

If the Court concludes the Petition in Galette is a 

poor candidate for assessing these questions (though 

NJ Transit believes it is a perfectly adequate vehicle), 

it should grant this Petition instead. As NJ Transit 

explained in its Galette response, there are two splits: 

on the test to decide a state-created entity’s immunity, 

and on NJ Transit’s immunity. This case also presents 

a suitable vehicle to consider these two questions. The 

issues are important both doctrinally and practically, 

and the decision below is incorrect. 

1. Certiorari is necessary to resolve two splits. See 

Galette Br. 9-16 (discussing splits in detail). 

Initially, the lower courts are in an acknowledged 

and direct conflict over the role the “treasury factor” 

plays in the arm-of-the-state analysis. All agree that 

courts—in assessing whether a particular entity is an 

arm of its creator State—consider if a legal judgment 

against that entity runs against the State’s treasury. 

But there is a square dispute over whether that factor 

gets primacy in the sovereign immunity analysis—a 

conflict that is often outcome determinative. 

The decision below reflects one side of this dispute, 

with the majority giving primary (if not dispositive) 

weight to the “treasury factor.” The New York high 

court concluded New Jersey’s decision to “disclaim[] 
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any legal liability for judgments against” NJ Transit 

“outweigh[ed] the relatively weak support provided by 

the other factors” it assessed, even though New Jersey 

law otherwise classifies NJ Transit as a government 

instrumentality subject to executive and legislative 

oversight. App.18; supra at 8-9. Concurring and 

dissenting judges noted that the majority gave this 

factor dispositive weight. See App.84 (Rivera, J., 

dissenting) (criticizing majority for “rendering 

[treasury] factor dispositive”); App.22 (Halligan, J., 

concurring) (finding it “understandable” to “conclude[] 

that a concern for state solvency, rather than dignity, 

drives the majority’s analysis”). The Fourth, Fifth, 

Sixth, and Seventh Circuits all likewise label the 

treasury factor the “most important” and “foremost” 

in their analyses.2 And the First, Second, Eighth, and 

Tenth Circuits allow the treasury factor to be 

dispositive if other, structural features of a state-

created entity do not all cut the other way.3 

The Pennsylvania Supreme Court—in a direct and 

acknowledged split from the decision below—declined 

to give special weight to the “treasury factor.” While 

 
2 DuPage Reg’l Off. of Educ. v. Dep’t of Educ., 58 F.4th 326, 339-

340 (CA7 2023); Hutto v. S.C. Ret. Sys., 773 F.3d 536, 543-548 

(CA4 2014); Daves v. Dallas County, 22 F.4th 522, 532-533 (CA5 

2022) (en banc); Ernst v. Rising, 427 F.3d 351, 359 (CA6 2005) 

(en banc). 

3  Fresenius Med. Care Cardiovascular Res. v. P.R. & the 

Caribbean Cardiovascular Ctr., 322 F.3d 56, 68-75 (CA1 2003); 

McGinty v. New York, 251 F.3d 84, 95-96 (CA2 2001); United 

States ex rel. Fields v. Bi-State Dev. Agency of Mo.-Ill. Metro. 

Dist., 872 F.3d 872, 877, 882-883 (CA8 2017); Good v. Dep’t of 

Educ., 121 F.4th 772, 792-794 (CA10 2024), petition docketed sub 

nom. MOHELA v. Good, No. 24-992 (Mar. 18, 2025). 
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the Pennsylvania high court in Galette agreed “that 

the State of New Jersey would not be responsible for 

a judgment entered against NJ Transit,” that court—

in contrast to the decision below—declined to “place 

significant weight on this factor,” holding instead that 

the State’s own characterization of the entity was “the 

driving force” in the analysis. 2024 WL 5457879, at 

*10; see also id., at *7 (holding that state courts “must 

give primacy to the manner in which the sister State 

classifies and describes the entity within the structure 

of that State”). The court described its disagreements 

with the New York Court of Appeals as “obvious.” Id., 

at *10. And its side of the methodological split is well-

trodden too, as the Third, Ninth, and D.C. Circuits all 

reject special weight for the “treasury factor.”4 

Moreover, the courts are in direct conflict over NJ 

Transit’s immunity—creating an untenable situation 

in which NJ Transit enjoys different immunity, across 

different state courts, depending on where otherwise 

identical conduct occurs. Little needs to be said here: 

New York’s high court ruled below that NJ Transit is 

not an arm of New Jersey, App.2; the Pennsylvania 

Supreme Court held it is, Galette, 2024 WL 5457879, 

at *1; and both did so in negligence actions involving 

buses. The Pennsylvania ruling aligns with the Third 

Circuit’s holding in the Eleventh Amendment context, 

and it knowingly splits with New York’s. See Karns, 

879 F.3d, at 518-519; Galette, 2024 WL 5457879, at *8 

(acknowledging Karns); id., at *10 (Pennsylvania high 

 
4 Karns, 879 F.3d, at 515-516; Kohn v. State Bar of Cal., 87 F.4th 

1021, 1030 (CA9 2023) (en banc); P.R. Ports Auth. v. Federal 

Maritime Comm’n, 531 F.3d 868, 874 (CADC 2008). 
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court calling its “disagreements” with the New York 

Court of Appeals decision below “obvious”). But there 

can be only one appropriate answer to this “important 

constitutional question,” Hyatt III, 587 U.S., at 249. 

NJ Transit operates in only two foreign States, and 

their high courts have now weighed in—but arrived at 

diametrically and avowedly opposed results. 

The differing results have led to a situation where 

similarly situated NJ Transit vehicles and operations 

are subject to contrary immunity regimes based only 

on quirks of geography. Because the New York high 

court put its emphasis on the treasury factor, App.17-

18, while its Pennsylvania counterpart focused on NJ 

Transit’s characterization under New Jersey law, see 

2024 WL 5457879, at *10, different immunity regimes 

switch on and off across NJ Transit’s routes. Until this 

Court steps in, NJ Transit can face suit without New 

Jersey’s consent in New York, but it has immunity for 

identical claims in Pennsylvania. Whether this Court 

takes up Galette or this case, certiorari is warranted. 

2. These issues are of jurisprudential and practical 

importance in a recurring area of law. Regarding the 

former, this Court has made clear that state sovereign 

immunity—including, if not especially, in the courts 

of one’s sister States—is “an important constitutional 

question.” Hyatt III, 587 U.S., at 249. Just as changing 

from “a loose league of friendship into a perpetual 

Union” meant forgoing the right to settle disputes via 

“raw power” and other “political means,” it also meant 

giving up a pre-Founding right to assert “compulsory 

judicial process over another State.” Id., at 246-247. 

Permitting one State’s courts to nevertheless decide 

the scope of another State’s sovereignty is therefore 
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fraught to begin with. And it is particularly important 

to ensure that state courts analyze such an “essential 

component of federalism” correctly—and consistently. 

Id., at 247 (quoting Nevada v. Hall, 440 U.S. 410, 430 

(1979) (Blackmun, J., dissenting)). 

The practical stakes are also high. Where the 

state-created entity is an arm of the State, that entity 

has immunity from suit—and cannot face any liability 

in its sister state courts absent a waiver. But if the 

entity is not an arm of the State, it lacks immunity, 

and it can face significant litigation and judgments in 

sister States’ courts. Resolution of the question is thus 

of importance to these entities and the States that 

consider them a part of the State’s own sovereignty. It 

matters greatly, of course, to NJ Transit, “the largest 

statewide public transportation system in the United 

States, ‘providing nearly 270 million passenger trips 

each year,’” App.78 (Rivera, J., dissenting). But it also 

matters to the panoply of state-created entities that 

provide public services across the Nation. 

Indeed, this question will recur across a range of 

contexts, because state-created entities are common. 

At least half a dozen States have created entities that 

operate road, rail, and ferry services to help citizens 

move about the region.5 Nor are the impacted entities 

 
5  These entities include the Alaska Marine Highway (also 

serving Washington); the Chicago Regional Transportation 

Authority (Wisconsin); the Northern Indiana Commuter Transit 

District (Illinois); the Southeastern Pennsylvania 

Transportation Authority (New Jersey and Delaware); the New 

York Metropolitan Transportation Authority (Connecticut); and 

the Massachusetts Bay Transportation Authority (Rhode 

Island). 



18 

 

limited to transportation agencies. State universities 

frequently find themselves defendants in other States’ 

courts, see, e.g., Farmer v. Troy Univ., 879 S.E.2d 124, 

125 (N.C. 2022), just like other state-created entities, 

ranging from ports and highway authorities, e.g., P.R. 

Ports Auth., 531 F.3d, at 870; Mancuso v. N.Y. State 

Thruway Auth., 86 F.3d 289, 292 (CA2 1996); to 

hospitals and museums, e.g., Montano v. Frezza, 393 

P.3d 700, 702-703 (N.M. 2017); Ex parte Space Race, 

LLC, 357 So.3d 1, 2 (Ala. 2021); to student-loan 

providers and state bar associations, e.g., Good, 121 

F.4th, at 792-794; Kohn, 87 F.4th, at 1023. 

3. While NJ Transit principally asks this Court to 

grant certiorari in Galette and to hold this Petition, 

this case also offers an appropriate vehicle for 

addressing the questions presented and resolving 

these two splits among state high courts and federal 

courts of appeals. The New York Court of Appeals 

extensively addressed the issue, App.1-17, with three 

opinions offering a range of frameworks and views on 

the appropriate immunity methodology, App.18-80. 

The majority opinion below focused exclusively on the 

sovereign immunity issue, reaching no other 

questions. App.16-17. 

This case also offers a clean jurisdictional vehicle 

in which to consider the questions presented. While 

the decision below is not a final judgment, it falls 

easily within one of the established Cox exceptions for 

certiorari in this Court: the interstate sovereign 

immunity issue “has been finally decided,” and 

“reversal of the state court on the federal issue would 

be preclusive of any further litigation on the relevant 

cause of action.” Cox Broad. Corp. v. Cohn, 420 U.S. 
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469, 482-483 (1975). If NJ Transit is immune, no suit 

can proceed in the New York state courts on remand. 

Cf. P.R. Aqueduct & Sewer Auth. v. Metcalf & Eddy, 

Inc., 506 U.S. 139, 141 (1993) (confirming denial of 

Eleventh Amendment immunity may be appealed 

under the collateral-order doctrine). This is a 

quintessential case—a dispositive holding that a state 

entity does or does not have state sovereign 

immunity—that this Court can review. 

This analysis does not change because 

Respondents also sued the bus driver, Petitioner Ana 

Hernandez. In contrast to cases brought under 42 

U.S.C. §  1983, Respondents brought common-law tort 

claims, which implicate NJ Transit by way of 

respondeat superior. Compare N.J. Stat. Ann. §59:2-

2(a) (public entities liable for injuries caused by 

employees), with Ashcroft v. Iqbal, 556 U.S. 662, 676 

(2009) (no such liability for §1983 suits). But New 

Jersey’s respondeat superior doctrine grants public 

employees the same immunity as the entities that 

employ them. See N.J. Stat. Ann. §59:3-1(c). And case 

law that will bind the New York trial court below 

agrees that if an entity is entitled to immunity under 

Hyatt III, its employees are too. See Trepel v. Hodgins, 

121 N.Y.S.3d 605, 606 (App. Div. 1st Dep’t 2020) 

(interstate immunity bars jurisdiction over both 

agency and employee thereof); see also Glassman v. 

Glassman, 131 N.E.2d 721, 723 (N.Y. 1956) (sovereign 

immunity “extends as well to officers and agencies of 

the state engaged in carrying on its governmental 

functions, and a suit against such officer or agency is 

regarded as one against the state itself”). Hernandez’s 
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ability to invoke immunity as a defense in New York 

courts will thus rise and fall with NJ Transit’s. 

No other procedural issues will stymie this Court’s 

review either. Although Respondents asserted waiver 

below, the court below explicitly declined to reach it. 

App.16-17. The issue thus “remains open on remand,” 

Bowman Transp., Inc. v. Ark.-Best Freight Sys., Inc., 

419 U.S. 281, 300 (1974), and so if this Court reverses, 

it can simply leave waiver arguments to be addressed 

then. See Orr v. Orr, 440 U.S. 268, 283-284 (1979). It 

is no basis to deny review of this important immunity 

question, on which state high courts and federal 

circuit courts have split. 

NJ Transit also notes that another petition raising 

overlapping questions is currently pending, although 

briefing on the petition is not yet complete. See Higher 

Educ. Loan Auth. of Mo. v. Good, No. 24-992 (docketed 

Mar. 18, 2025). The Good Petition raises the broader 

question raised here—namely, on the role of the 

treasury factor in the arm-of-the-State test. For the 

reasons given above and in its response to the Galette 

Petition, NJ Transit ultimately believes that this is a 

particularly compelling case in which to take up these 

questions, as it presents the methodological dispute in 

the context of a square and acknowledged conflict on 

the resulting immunity outcome. See supra at 2, 13-

16 (citing NJ Transit’s immunity turning on or off 

across its route). And for the reasons given above, NJ 

Transit also believes these questions will benefit from 

resolution in the context of interstate immunity (as in 

Galette or here) given the special threats to sovereign 

dignity when the courts of one State declare their own 

view as to whether a state-created entity is an “arm” 
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of its sister State. Supra at 16-17. At the very least, if 

this Court grants certiorari in Good, No. 24-992, this 

Court should also grant certiorari in Galette or here, 

and hear the cases together, which allows this Court 

to consider the issues in the Eleventh Amendment 

and interstate immunity contexts alike. 

III. The Decision Below Is Wrong.  

The decision below is also incorrect and an affront 

to “equal dignity and sovereignty” that Hyatt III 

protects. 587 U.S., at 245. First, it overvalues the 

treasury factor and thus undervalues a sovereign 

State’s own determinations as to the role of its own 

state-created entities. Second, it errs on whether NJ 

Transit has sovereign immunity. 

1. The New York Court of Appeals gave too much 

weight to the treasury factor—the formal financial 

impact of a judgment against NJ Transit on the State. 

Doing so offended this Court’s precedents and core 

principles of sovereign immunity. 

That ruling is inconsistent with precedent and first 

principles alike. As to first principles, any formalistic 

view that focuses heavily (or entirely) on the impact of 

a judgment on the state treasury will fail to appreciate 

the full scope of the state-created entity’s relationship 

with its creator State. That means it will regularly fail 

to capture harms to each State’s dignity and coequal 

status that interstate sovereign immunity law exists 

to protect. E.g., Hyatt III, 587 U.S., at 238-241, 243, 

246-248. The New York high court’s approach is also 

inconsistent on its own terms. The chief reason courts 

look to the treasury factor is that sovereignty entails 

the power to protect the public fisc from financial 
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catastrophe. See Hess v. Port Auth. Trans-Hudson 

Corp., 513 U.S. 30, 48 (1994); see also id., at 39 (noting 

that when States ratified the Eleventh Amendment, 

they were responding “most immediately to … fears 

that ‘federal courts would force them to pay their 

Revolutionary War debts, leading to their financial 

ruin’ ”). Yet when a State disclaims formal liability for 

the debts of a state-created entity, it does the same 

thing: ensuring it does not leave its citizenry 

defenseless to ruinous judgments. Treating the 

existence of a such firewall as a weighty or dispositive 

proof of a waiver of sovereignty thereby takes a core 

feature of sovereignty that the States all preserved in 

forming a Union, Hyatt III, 587 U.S., at 239-240, and 

punishes them for using it.6 

This dispute illustrates the flaws of a formalistic 

analysis. Consideration of the treasury factor must 

proceed “both legally and practically.” Hess, 513 U.S., 

at 51; Regents of the University of California v. Doe, 

519 U.S. 425, 431 (1997) (declining to “convert the 

inquiry into a formalistic question of ultimate 

financial liability” that is detached “from its moorings 

as an indicator of the relationship between the State 

and its creation”). The New York Court of Appeals, 

however, focused its analysis on whether a judgment 

against NJ Transit is formally collectible against the 

State’s Treasury. See App.17-18. Its formal analysis 

 
6 Placing extra weight on the treasury factor may be particularly 

inappropriate in interstate sovereign immunity cases where, as 

noted, the importance of State dignity is at its apex, and where 

the harms entailed from one State defining the other’s entity are 

especially high. See supra at 20-21; Hyatt III, 587 U.S., at 238-

241, 243, 246-248. 
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ignored the other ways that the State bears financial 

responsibility to NJ Transit, such as additional 

subsidies it provides to the entity,7 as well as the fact 

that NJ Transit cannot incur debt or issue bonds, N.J. 

Stat. Ann. §§27:25-5, 27:25-17, and thus depends 

upon appropriations from the Legislature to meet 

operating deficits. It also overlooked the 

commonsense point these realities reflect: no objective 

observer believes New Jersey would simply walk 

away from its public-transit system, one of the largest 

in the nation, which its Legislature identifies as “an 

instrumentality of the State exercising public and 

essential governmental functions.” See N.J. Stat. Ann. 

§27:25-4(a). So asking if any judgment formally runs 

directly against the state treasury—and ignoring the 

practical financial responsibility that a State still has 

for its entity—misses the mark entirely. 

Precedent dictates the same. Although a number 

of lower courts have interpreted this Court’s decision 

in Hess to require a particular focus on the formal 

impact that a judgment against the entity will have 

on the treasury, Hess simply noted that the majority 

of circuits treat the treasury factor as “the most 

salient” in rejecting the position that state “control” 

 
7 See, e.g., Annual Report 2023: FY2023 Financial Report, N.J. 

Transit Corp., at 10-11, 20 (2023), 

https://content.njtransit.com/sites/default/files/marketing/websi

te/pdf/2023%20NJTRANSIT%20Annual%20Report.pdf 

(reflecting an FY2024 capital appropriation of over $800 million 

in state funds); Annual Report 2022: FY2022 Financial Report, 

N.J. Transit Corp., at 10, 20 (2022), 

https://content.njtransit.com/sites/default/files/pdfs/annualreport

s/2022%20NJ%20TRANSIT%20Annual%20Report.pdf (similar). 
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over the entity should itself be “dispositive.” 513 U.S., 

at 48. But Hess hardly said that the treasury factor 

should be most salient—let alone nearly dispositive. 

And Regents subsequently confirmed that the 

treasury factor was merely meant to be one of multiple 

“indicator[s] of the relationship between the State and 

its creation,” and it cautioned against “convert[ing]” 

the analysis “into a formalistic question of ultimate 

financial liability.” 519 U.S., at 430-431; see also 

Karns, 879 F.3d, at 513 (explaining the Third Circuit 

no longer ascribes “primacy” to the treasury factor 

after Regents); P.R. Ports Auth., 531 F.3d, at 879 

(Kavanaugh, J.) (holding that a State’s obligation to 

pay a judgment against its entity could be a sufficient 

condition for the entity to be an arm of the State, but 

not a necessary one). That makes sense: as this Court 

has made clear repeatedly, the “preeminent purpose 

of state sovereign immunity is to accord States the 

dignity that is consistent with their status as 

sovereign entities.” Fed. Maritime Comm’n v. S.C. 

State Ports Auth., 535 U.S. 743, 760 (2002). States and 

their “arms” entered the Union with, and retain, 

immunity from suit generally, and not just a defense 

to monetary liability for their treasuries.8 The New 

York high court’s majority opinion misunderstood this 

instruction. 

 
8 And, to be clear, disclaiming liability for judgments against NJ 

Transit still leaves tort claimants with a remedy—they simply 

must sue NJ Transit in New Jersey’s courts, subject to New 

Jersey law, the same as other claims against New Jersey entities 

for which the State has executed a limited waiver of sovereign 

immunity under the NJTCA. 
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2. The New York Court of Appeals also erred when 

it comes to whether NJ Transit is an arm of the State. 

New Jersey leaves no doubt how it views the 

statewide public transit body: as “an instrumentality 

of the State exercising public and essential 

government functions.” App.14 (quoting N.J. Stat. 

Ann. § 27:25-4(a)). The Legislature created NJ Transit 

to serve “an essential public purpose.” Id. (quoting 

N.J. Stat. Ann. § 27:25-2(a)). It is exempt from state 

taxes and given the power to issue “rules and 

regulations with the ‘force and effect of law’ in 

accordance with the [N.J.] Administrative Procedure 

Act.” App.15 (quoting N.J. Stat. Ann. § 27:25-5(e)). 

And the New Jersey Supreme Court is clear NJ 

Transit is “a public entity” protected from suit by state 

tort claims law. Id. (quoting Muhammad v. N.J. 

Transit, 821 A.2d 1148, 1153 (N.J. 2003)). 

The New York Court of Appeals erred not merely 

by misunderstanding how New Jersey sees its state-

created entity, but by discounting that 

determination’s importance. The New York Court of 

Appeals acknowledged New Jersey law, but concluded 

that this analysis—“how the State defines the entity 

and its functions,” App.13-14—got “less weight” and 

only “lean[ed] toward according NJ Transit sovereign 

immunity,” App.15-16. It announced this conclusion 

based on its own reading of the NJTCA and its view 

that it was “debatable” whether operating a 

transportation network would represent a sufficiently 

traditional state governmental function. App.15. But 

a feature of co-equal sovereignty is that the creator 

State is the definitive expositor of its own law, which 

the New York court’s approach failed to account for. 
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See Hyatt III, 587 U.S., at 245 (connecting Full Faith 

and Credit Clause to a broader “constitutional design” 

encompassing interstate sovereign immunity). This is 

a particularly consequential legal error: States’ “equal 

dignity and sovereignty under the Constitution” are 

at their apogee anytime that a State is told by a Sister 

state that it is wrong to consider one of its own entities 

to be its own instrumentality for purposes of sovereign 

immunity. See Hyatt III, 587 U.S., at 245.9 

The New York high court compounded this error 

by misapprehending the control that New Jersey’s 

political institutions exert over NJ Transit, wrongly 

concluding that “this factor does not weigh heavily in 

either direction,” App.17. This Court has already had 

occasion to weigh the importance of political control 

over a transportation agency—concluding in Lebron v. 

National Railroad Passenger Corp., 513 U.S. 374 

(1995), that the President’s ability to appoint six of 

Amtrak’s eight externally-named directors weighed in 

favor of its government status for First Amendment 

purposes. See id., at 397-398. NJ Transit should have 

presented an even clearer case: the Governor appoints 

all the members of NJ Transit’s Board—including the 

State Treasurer and Transportation Commissioner—

with the Transportation Commissioner serving as the 

Board’s chair. N.J. Stat. Ann. § 27:25-4(b), (d). 

 
9 In contrast, the Pennsylvania Supreme Court and the Third 

Circuit gave New Jersey’s characterization more faith and credit. 

See Karns, 879 F.3d, at 517-518 (finding that the same evidence 

“strongly favors” immunity); Galette, 2024 WL 5457879, at *10 

(New Jersey Public Transportation Act of 1979 “strongly 

evidences that New Jersey views NJ Transit as its arm for 

purposes of providing public transportation”). 
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Moreover, all voting members of the Board are subject 

to the advice and consent of the New Jersey Senate or 

recommendation by the leader of a legislative house. 

Id. §27:25-4(b). Further, state law “requires the NJ 

Transit board to deliver the minutes of every meeting 

to the Governor and provides that ‘[n]o action taken 

at such meeting by the board shall have force or effect 

until approved by the Governor or until [ten] days 

after such copy of the minutes shall have been 

delivered,” Galette, 2024 WL 5457879, at *8 (quoting 

N.J. Stat. Ann. § 27:25-4(f)), and the Legislature can 

“override NJ Transit’s decisions to acquire certain 

privately-owned properties by means of eminent 

domain,” id. (citing N.J. Stat. Ann. § 27:25-13). 

The New York court also overlooked the 

importance of other powers granted to NJ Transit. NJ 

Transit’s organic statute establishes a police 

department, and gives its officers “general authority, 

without limitation, to exercise police powers and 

duties … in all criminal and traffic matters at all 

times throughout the State.” N.J. Stat. Ann. § 27:25-

15.1. It gives NJ Transit eminent domain authority—

a quintessential “attribute of sovereignty.” Boom Co. 

v. Patterson, 98 U.S. 403, 406 (1878). And while 

municipalities typically exercise these powers as well, 

that is not dispositive for interstate sovereign 

immunity purposes, see, e.g., Ernst, 427 F.3d, at 361 

(retirement system was arm of Michigan, although 

“many local governments” “create and fund” 

retirement systems), and in any event, municipalities 

cannot exercise those powers statewide, e.g., N.J. 

Stat. Ann. § 40A:14-152 (granting broad “powers of 
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peace officers” “within the territorial limits of the 

municipality”). NJ Transit can.  

Finally, the decision below misunderstood the role 

of the entity’s corporate structure in the immunity 

analysis. This Court has rejected the idea that the 

attributes that make a state-created entity a 

corporate body—“with the powers to hold and sell 

property and to sue and be sued”—separate it from its 

creator State. Biden v. Nebraska, 600 U.S. 477, 492 

(2023). But the New York Court of Appeals weighed 

NJ Transit’s ability to take typical steps like entering 

into agreements or “transact[ing] in real and personal 

property” against arm-of-the-state status. App.16. By 

contrast, looking at the same evidence, Pennsylvania 

and the Third Circuit weighed these factors in New 

Jersey’s favor. See Karns, 879 F.3d, at 518 (finding 

that same evidence shows “fairly substantial control” 

over NJ Transit); Galette, 2024 WL 5457879, at *8 

(“The Transportation Act also makes clear that the 

political branches of the State of New Jersey exercise 

a significant degree of control over NJ Transit.”).  

The New York Court of Appeals, in contrast to the 

Pennsylvania Supreme Court, the Third Circuit, and 

the State of New Jersey itself, erred in concluding that 

NJ Transit is not an arm of its creator State. The need 

to reverse its affront to interstate sovereign immunity 

is another basis to grant this Petition—or to grant the 

petition in Galette and hold this one. 

CONCLUSION 

This Court should grant the petition in Galette or 

in this case, and hold the other. If this Court grants 

the petition in Good, No. 24-992, this Court should 
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hear Galette or this petition alongside it, or 

alternatively hold this petition and Galette. 
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APPENDIX A — OPINION OF THE  
COURT OF APPEALS OF NEW YORK,  

FILED NOVEMBER 25, 2024

COURT OF APPEALS OF NEW YORK

No. 72

JEFFREY COLT et al.,

Respondents,

v.

NEW JERSEY TRANSIT CORPORATION, et al.,

Appellants.

SINGAS, J.:

In Franchise Tax Bd. of Cal. v Hyatt, the United 
States Supreme Court recognized that the text and 
structure of the Federal Constitution not only preserved 
States’ pre-ratification sovereign immunity, but compelled 
absolute recognition of that immunity in other States’ 
courts as a matter of “equal dignity and sovereignty” (587 
U.S. 230, 244-247, 139 S. Ct. 1485, 203 L. Ed. 2d 768 [2019] 
[hereinafter Hyatt III], overruling Nevada v Hall, 440 
U.S. 410, 99 S. Ct. 1182, 59 L. Ed. 2d 416 [1979]). However, 
the Court did not address how to determine whether a 
state-created entity is entitled to this immunity. We glean 
from the Court’s analysis that the relevant inquiry is 
whether subjecting a state-created entity to suit in New 
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York would offend that State’s dignity as a sovereign. We 
hold that, to answer this question, courts must analyze 
how the State defines the entity and its functions, its 
power to direct the entity’s conduct, and the effect on the 
State of a judgment against the entity. Considering these 
factors, we conclude that maintaining this action against 
defendant New Jersey Transit Corporation (NJT) in our 
courts would not offend New Jersey’s sovereign dignity 
and accordingly hold that defendants are not entitled to 
invoke a sovereign immunity defense.

I.

On February 9, 2017, a bus owned and operated by 
NJT allegedly struck and injured plaintiff Jeffrey Colt as 
he traversed a crosswalk on 40th Street in Manhattan. 
The bus was driven by defendant Ana Hernandez, an 
employee of NJT. Colt and his wife, plaintiff Betsy Tsai, 
commenced this action on September 18, 2017, asserting 
causes of action for negligence, negligent hiring, and loss 
of consortium. Defendants answered the complaint and 
denied many of plaintiffs’ factual allegations. Defendants 
asserted—as part of an exhaustive list including many 
boilerplate defenses—that plaintiffs’ recovery was 
“barred by lack of jurisdiction over NJT” and “barred 
as this Court lacks jurisdiction,” and that defendants 
were “immune from suit.” Defendants did not specifically 
reference sovereign immunity. In 2018, plaintiffs filed a 
bill of particulars, and defendants deposed Colt. In 2019, 
plaintiffs deposed Hernandez and another NJT employee 
who was on the bus at the time of the accident. The parties 
had status conferences and stipulated to scheduling 
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orders six times during that period. In November 2019, 
defendants moved to compel discovery and subsequently 
stipulated to three more scheduling orders.

On July 15, 2020, defendants moved to dismiss the 
complaint. Relying on Hyatt III—decided 14 months 
prior—defendants argued that NJT is “the alter ego 
of New Jersey” and therefore protected by sovereign 
immunity. In support of its argument that NJT was an 
“arm of the state” entitled to invoke sovereign immunity, 
defendants cited a decision by the United States Court of 
Appeals for the Third Circuit holding that NJT is entitled 
to invoke sovereign immunity in federal court (see Karns 
v Shanahan, 879 F3d 504, 519 [3d Cir 2018]). Defendants 
contended that NJT’s immunity extended to defendant 
New Jersey Transit Bus Operations, Inc., as a wholly 
owned subsidiary of NJT, and to Hernandez because she 
was acting within the scope of her employment with NJT. 
Defendants argued that their sovereign immunity defense 
could be raised at any time because it was jurisdictional 
and therefore could not be waived. Plaintiffs opposed the 
motion and asserted several grounds on which NJT waived 
any immunity it possessed.

On October 2, 2020, Supreme Court denied defendants’ 
motion (2020 NY Slip Op 33260[U] [Sup Ct, NY County 
2020]). The court held that, by waiting three years from 
the inception of the action to raise a jurisdictionally based 
objection, defendants had waived their right to assert a 
sovereign immunity defense (2020 NY Slip Op 33260[U] 
at *3-4). Defendants appealed.
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The Appellate Division affirmed in a split decision 
(206 AD3d 126, 169 N.Y.S.3d 585 [1st Dept 2022]). The 
Court concluded that NJT did not waive its sovereign 
immunity defense. At the outset, the Court noted that 
it had previously held that NJT was an arm of the State 
of New Jersey and thus entitled to invoke sovereign 
immunity (id. at 128, citing Fetahu v New Jersey Tr. Corp., 
197 AD3d 1065, 1065, 154 N.Y.S.3d 50 [1st Dept 2021]). 
The Court further concluded that, contrary to Supreme 
Court’s holding, defendants had not waived this immunity 
through their litigation conduct, or otherwise (id. at 129).

The Court nonetheless affirmed because dismissal 
would be “an affront to our sense of justice and cannot 
be countenanced” (id. at 133). In reaching this conclusion 
it considered whether plaintiffs would have been able to 
bring their suit in New Jersey under the New Jersey 
Tort Claims Act (NJTCA). Reviewing New Jersey’s 
venue rules, the Court concluded that “plaintiffs cannot 
commence an action in New Jersey because the cause 
of action arose outside its borders” (id. at 130). Thus, 
the Court concluded that there was an issue “pitting 
the sovereign immunity defense against an individual’s 
fundamental right derived from the common law to be able 
to seek redress in a judicial forum for injuries inflicted by 
a tortfeasor” (id. at 132). Resolving this issue by analogy 
to the forum non conveniens doctrine, the Court concluded 
that these factors weighed in favor of retaining the action, 
reasoning that NJT would not be prejudiced by allowing 
the suit to proceed, given that it waited three years to 
move to dismiss, would not be burdened by defending the 
action in New York, where all of the material witnesses 
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and evidence were located, and plaintiffs would not be able 
to sue in New Jersey’s courts (id. at 133).

Two Justices dissented, contending that the Court’s 
inquiry should be limited to whether defendants could 
assert a sovereign immunity defense and whether they had 
waived that defense (id. at 136 [Friedman, J., dissenting]). 
On those questions, the dissent agreed that NJT was 
an arm of the State of New Jersey, and that neither the 
NJTCA nor defendants’ litigation conduct had waived the 
sovereign immunity defense (id.). The dissent disagreed 
that plaintiffs’ inability to file suit in New Jersey had any 
relevance to the sovereign immunity analysis because no 
legal authority requires States to waive their sovereign 
immunity under any circumstances (id. at 138-139).

Defendants appealed, but we dismissed the appeal 
for lack of finality (see 39 NY3d 954, 178 N.Y.S.3d 744, 
199 N.E.3d 897 [2022]). The Appellate Division granted 
defendants leave to appeal and certified the question of 
whether its order was properly made (see 2023 NY Slip 
Op 64078[U] [1st Dept 2023]). We now affirm, albeit on 
different grounds.

II.

Hyatt III fundamentally altered the landscape of 
interstate sovereign immunity. Overturning Nevada 
v Hall, the Court “clarif[ied] that all state sovereign 
immunity derives from the structure of the Constitution 
which confirmed and retained pre-ratification notions of 
state sovereign immunity ‘except as altered by the plan 
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of the Convention or certain constitutional Amendments’” 
(Henry v New Jersey Tr. Corp., 39 NY3d 361, 370, 189 
N.Y.S.3d 131, 210 N.E.3d 451 [2023] [some internal 
quotation marks omitted], quoting Hyatt III, 587 U.S. 
at 241). Under Hall, the Supreme Court had looked to 
“international-law notions of immunity,” which treated 
the “decision for one State to extend immunity to another 
State in its own courts []as a matter of comity for the forum 
State to decide” (id. at 369, citing Hall, 440 U.S. at 421, 
425). Hyatt III abrogated this aspect of Hall, concluding 
instead that as an “essential component of federalism,” 
by entering the Union, the States, which had previously 
“relate[d] to each other solely as foreign sovereigns” 
were “strip[ped] . . . of any power they once had to refuse 
each other sovereign immunity” under international law 
(Hyatt III, 587 U.S. at 245, 247 [internal quotation marks 
omitted]). In other respects, however, the Court concluded 
that the States maintained their pre-ratification immunity 
“under both the common law and the law of nations” (id. 
at 241).

Because interstate sovereign immunity was a matter 
of comity before Hyatt III—constrained by the Federal 
Constitution’s Full Faith and Credit Clause—few decisions 
explored which parties, other than a State itself, are 
entitled to invoke sovereign immunity in another State’s 
courts. Wading into these uncharted waters, we look for 
guidance in the Court’s opinion in Hyatt III as well as 
the related jurisprudence of state sovereign immunity in 
federal courts. As we explained in Henry, the Supreme 
Court in Hyatt III noted that 
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“[s]overeign immunity derives from the 
common-law premise that ‘no suit or action 
can be brought against the king, even in civil 
matters, because no court can have jurisdiction 
over him’ (1 William Blackstone, Commentaries 
on the Laws of England at 235 [1765]; see Hyatt 
III, 587 U.S. at [238-239]; see also Glassman 
v Glassman, 309 NY 436, 440, 131 N.E.2d 
721 [1956]). Because ‘all jurisdiction implies 
superiority of power,’ no authority could hear a 
case ‘unless that court had power to command 
the execution of it; but who . . . shall command 
the king?’ (1 Blackstone at 235). . . . Sovereign 
immunity also emanates from the conceit of ‘the 
perfect equality and absolute independence of 
sovereigns under . . . international law’ (Hyatt 
III, 587 U.S. at [239] [internal quotation marks 
omitted])” (Henry, 39 NY3d at 368; see also 
Beers v Arkansas, 20 How [61 US] 527, 529, 15 
L. Ed. 991 [1857]; The Antelope, 23 U.S. 66, 10 
Wheat [23 US] 66, 122, 6 L. Ed. 268 [1825]).

Before ratification, the States—as foreign sovereigns—
recognized each other’s dignity by affording immunity 
in their own courts as a matter of comity (see Hyatt III, 
587 U.S. at 244-245). But when the States’ discretion was 
removed, their obligation to respect each other’s sovereign 
dignity in their own courts became absolute (see id. at 
245). Thus, in exploring the limits of a state-created 
entity’s sovereign immunity in our courts, our basic task 
is to determine whether allowing the suit to proceed under 
the circumstances would offend our sister State’s “equal 
dignity and sovereignty under the Constitution” (id.).
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Our analysis aligns with the framework many courts 
apply in analyzing whether a state-created entity may 
invoke sovereign immunity in federal court—often called 
“Eleventh Amendment immunity”1—which is rooted in the 
same pre-ratification notions of State dignity (see Federal 
Maritime Comm’n v South Carolina Ports Authority, 535 
U.S. 743, 760, 122 S. Ct. 1864, 152 L. Ed. 2d 962 [2002] 
[“The preeminent purpose of state sovereign immunity is 
to accord States the dignity that is consistent with their 
status as sovereign entities”]; Seminole Tribe of Fla. v 
Florida, 517 U.S. 44, 58, 116 S. Ct. 1114, 134 L. Ed. 2d 252 
[1996] [sovereign immunity “serves to avoid the indignity 
of subjecting a State to the coercive process of judicial 
tribunals at the instance of private parties” (internal 
quotation marks omitted)]; Hess v Port Authority Trans-
Hudson Corporation, 513 U.S. 30, 47, 115 S. Ct. 394, 130 
L. Ed. 2d 245 [1994] [analyzing whether suit in federal 
court was a “threat to the dignity” of the State]). While 
the text of the Eleventh Amendment applies only to federal 
courts, the Supreme Court has explained that it “stand[s] 
not so much for what it says, but for the presupposition 
of our constitutional structure which it confirms: that the 
States entered the federal system with their sovereignty 
intact . . . [and] that the [federal] judicial authority . . . is 
limited by this sovereignty” (Blatchford v Native Village 

1.  The Supreme Court has explained that the phrase 
“Eleventh Amendment immunity” is a “misnomer” because 
“States’ immunity from suit is a fundamental aspect of the 
sovereignty which the States enjoyed before the ratification of the 
Constitution” (Alden v Maine, 527 U.S. 706, 713, 119 S. Ct. 2240, 
144 L. Ed. 2d 636 [1999]; see Northern Ins. Co. of N. Y. v Chatham 
County, 547 U.S. 189, 193, 126 S. Ct. 1689, 164 L. Ed. 2d 367 [2006]).
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of Noatak, 501 U.S. 775, 111 S. Ct. 2578, 115 L. Ed. 2d 686 
[1991]). It is these same principles that underpinned the 
Court’s rejection of Hall in Hyatt III. Indeed, in Hyatt 
III, the Court reaffirmed that the Eleventh Amendment 
“reflect[ed]” and reaffirmed existing state sovereign 
immunity, rather than establishing a new “source of 
sovereign immunity” that limits only the jurisdiction 
of the federal courts (Hyatt III, 587 U.S. at 241, 247; 
see also Virginia Office for Protection and Advocacy v 
Stewart, 563 U.S. 247, 253, 131 S. Ct. 1632, 179 L. Ed. 2d 
675 [2011] [the Eleventh Amendment ref lects “the 
structural understanding that States entered the Union 
with their sovereign immunity intact”]). The Supreme 
Court has rejected the idea that the Eleventh Amendment 
represents an independent limitation on federal courts’ 
subject matter jurisdiction over suits involving States 
(see Federal Maritime Comm’n, 535 U.S. at 753 [“the 
Eleventh Amendment does not define the scope of the 
States’ sovereign immunity; it is but one particular 
exemplification of that immunity”]; compare PennEast 
Pipeline Co. v New Jersey, 594 U.S. 482, 506, 141 S. Ct. 
2244, 210 L.  Ed.  2d 624 [2021] [rejecting dissenting 
opinion’s assertion that the Eleventh Amendment imposes 
an independent jurisdictional limitation], with id. at 510-
512 [Gorsuch, J., dissenting] [arguing that the Eleventh 
Amendment both confirms pre-ratification structural 
immunity and eliminates federal judicial power in certain 
cases]).2 Because States’ sovereign immunity in federal and 
state courts are analytically and historically intertwined, 

2.  The concurrence’s analysis eschewing the use of federal 
court arm-of-the-state jurisprudence (see Wilson, Ch. J., 
concurring op at 24-34) rests on this flawed premise.
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we deem it appropriate to conduct our analysis consistent 
with the Supreme Court’s and other federal court’s arm-
of-the-state jurisprudence.

The Supreme Court has explained that “when the 
action is in essence one for the recovery of money from the 
state, the state is the real, substantial party in interest 
and is entitled to invoke its sovereign immunity from 
suit” (Ford Motor Co. v Department of Treasury of Ind., 
323 U.S. 459, 464, 65 S. Ct. 347, 89 L. Ed. 389 [1945]). In 
assessing whether a state-created entity is a so-called 
“arm of the state,” the Supreme Court has looked to the 
“‘the essential nature and effect of the proceeding’” (see 
Regents of Univ. of Cal. v Doe, 519 U.S. 425, 429, 117 S. Ct. 
900, 137 L. Ed. 2d 55 [1997], quoting Ford Motor Co., 323 
U.S. at 464) and the “‘nature of the entity created by state 
law’” (id., quoting Mt. Healthy City Bd. of Ed. v Doyle, 429 
U.S. 274, 280, 97 S. Ct. 568, 50 L. Ed. 2d 471 [1977]). The 
Court has considered the degree of the State’s control over 
the entity, how state law characterizes the entity, whether 
the entity performs traditional state governmental 
functions, and whether the State would be liable, or 
financially responsible, for a judgment against the entity 
(see Hess, 513 U.S. at 44-45; Lake Country Estates, Inc. v 
Tahoe Regional Planning Agency, 440 U.S. 391, 400-401, 
99 S. Ct. 1171, 59 L. Ed. 2d 401 [1979]; Mt. Healthy City 
Bd. of Ed., 429 U.S. at 280; Moor v County of Alameda, 
411 U.S. 693, 717-721, 93 S. Ct. 1785, 36 L. Ed. 2d 596 
[1973]).3 The Court has also analyzed whether there is 

3.  The Court has cautioned, however, that a State’s actual 
control over a state-created entity is not necessarily dispositive, 
because “ultimate control of every state-created entity resides 
with the State, for the State may destroy or reshape any unit it 
creates” (Hess, 513 U.S. at 47).
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evidence that the State structured the entity “to enable it 
to enjoy the special constitutional protection of the States 
themselves” (Lake Country Estates, Inc., 440 U.S. at 401).

Federal Circuit Courts have identified more specific 
considerations in an array of multifactor and multistep tests 
(see e.g. Fresenius Med. Care Cardiovascular Resources, 
Inc. v Puerto Rico & the Caribbean Cardiovascular 
Ctr. Corp., 322 F3d 56, 68-75 [1st Cir 2003]; Mancuso 
v New York State Thruway Auth., 86 F3d 289, 293-297 
[2d Cir 1996]; Karns, 879 F3d at 513-519; Hutto v South 
Carolina Retirement Sys., 773 F3d 536, 543-548 [4th Cir 
2014]; Clark v Tarrant County, 798 F2d 736, 744-745 [5th 
Cir 1986]; Ernst v Rising, 427 F3d 351, 359-361 [6th Cir 
2006]; DuPage Regional Off. of Educ. v United States 
Dept. of Educ., 58 F4th 326, 341-350 [7th Cir 2023]; United 
States ex rel. Fields v Bi-State Dev. Agency of Mo.-Ill. 
Metro. Dist., 872 F3d 872, 877-883 [8th Cir 2017]; Kohn v 
State Bar of Cal., 87 F4th 1021, 1025-1032 [9th Cir 2023]; 
Hennessey v University of Kan. Hosp. Auth., 53 F4th 
516, 528-542 [10th Cir 2022]; Manders v Lee, 338 F3d 
1304, 1308-1328 [11th Cir 2003]; Puerto Rico Ports Auth. 
v Federal Maritime Commn., 531 F3d 868, 873-881, 382 
U.S. App. D.C. 139 [DC Cir 2008]).4 Indeed, 

4.  The Third Circuit previously considered NJT not to be an 
arm of New Jersey for nearly three decades (see Fitchik v New 
Jersey Tr. Rail Operations, Inc., 873 F2d 655 [3d Cir 1989]). 
Recently, however, the Third Circuit overruled that precedent, in 
part, based on its view that the Supreme Court has shifted away 
from emphasizing the state fisc in the context of state sovereign 
immunity in federal court, therefore tipping the result of the 
Third Circuit’s balancing test the other way (Karns, 879 F3d at 
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“courts take numerous factors into consideration, 
including the statute creating the particular 
agency, whether the defendant has state-court 
immunity, decisions by the state courts, and 
decisions involving such agencies in other 
states. Also important are the powers of the 
agency vis-a-vis the state—for example, its 
powers to contract, to sue or be sued, to raise 
revenue, and to expend funds. In the final 
analysis, central factors appear to be the degree 
of autonomy of the defendant and whether 
recovery against it will come from state funds; 
if the unit or individual is simply functioning as 
the alter ego of the state in accomplishing some 
public purpose, it will be treated as the state 
and entitled to immunity” (13 Charles Alan 
Wright & Arthur R. Miller, Federal Practice 
and Procedure §  3524.2 [3d ed, June 2024 
update] [footnote omitted]).

Many Federal Circuit Courts look to the State’s dignity 
as a foundational principle in analyzing arm-of-the-state 
status (see e.g. Mancuso, 86 F3d at 296 [“the sole question 

518-519; but see Galette v NJ Transit, 2023 PA Super 46, 2023 
PA Super 46, 293 A3d 649 [2023], appeal granted 313 A3d 450 
[Pa 2024] [holding that NJT is not an arm of New Jersey in the 
interstate immunity context]). While we of course respect the 
Third Circuit’s analysis, we “remain at liberty to answer” this 
question “in a manner that may conflict with the determinations 
of courts in our [or other] federal circuit[s]” (Sue/Perior Concrete 
& Paving, Inc. v Lewiston Golf Course Corp., 24 NY3d 538, 551, 
2 N.Y.S.3d 15, 25 N.E.3d 928 [2014]).
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remaining is whether suit in federal court will be an 
affront to the dignity of New York State”]; Hutto, 773 F3d 
at 546 [analyzing factors to determine “whether allowing 
suit against a state entity would offend a State’s dignity”]). 
The Supreme Court has not yet endorsed any particular 
Circuit’s formulation of the arm-of-the-state test.

III.

We distill from Hyatt III and other federal cases 
the following factors, adapted to our current use in the 
interstate sovereign immunity context. In considering 
whether a foreign state-created entity is entitled to 
sovereign immunity in New York, courts should consider: 
(1) how the State defines the entity and its functions, (2) 
the State’s power to direct the entity’s conduct, and (3) the 
effect on the State of a judgment against the entity. Courts 
need not give equal weight to each consideration, and the 
underlying indicia may vary by case and from one party 
to another. We do not find it necessary to list more specific 
subfactors that might not be relevant to all cases. Rather, 
we analyze each consideration with the fundamental goal 
of determining whether allowing a suit against the foreign 
state-created entity to proceed in our courts would offend 
our sister State’s dignity. Applying these principles to the 
present case, we conclude that NJT does not enjoy New 
Jersey’s sovereign immunity.

A.

First, to determine whether the entity is an extension 
of the State and its powers, we examine how the State 
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defines the entity and its functions. Initially, the State’s 
own characterization of NJT conflicts somewhat as to 
whether it envisions NJT as a separate corporation 
serving the public or an extension of the State. The New 
Jersey Legislature created NJT to “establish and provide 
for the operation and improvement of a coherent public 
transportation system” (NJ Stat § 27:25-2 [b]), deeming 
the “provision of efficient, coordinated, safe and responsive 
public transportation” to be “an essential public purpose 
which promotes mobility, serves the needs of the transit 
dependent, fosters commerce, conserves limited energy 
resources, protects the environment and promotes sound 
land use and the revitalization of our urban centers” (id. 
§ 27:25-2 [a]). Though New Jersey law gives NJT a separate 
corporate existence, it classifies NJT as a department 
within New Jersey’s Executive Branch, specifically its 
Department of Transportation (id. § 27:25-4 [a]). It also 
characterizes NJT as “an instrumentality of the State 
exercising public and essential governmental functions” 
(id. § 27:25-4 [a]). NJT has the power to sue and be sued 
(id. § 27:25-5 [a]). Though New Jersey law prohibits NJT 
from asserting sovereign immunity in certain actions 
based on federal law, in doing so, it appears to take no 
position on whether NJT is entitled to sovereign immunity 
in the first instance (see id. § 27:25-24.2 [“if such defense 
is found to be available, the defense shall be waived”]).

Nonetheless, some state cases describe NJT as a state 
agency (see e.g. New Jersey Tr. PBA Local 304 v New 
Jersey Tr. Corp., 290 NJ Super 406, 408, 675 A2d 1180, 
1181 [App Div 1996] [NJT “is a state agency responsible 
for operating and improving public transportation in New 
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Jersey”]). Moreover, the New Jersey Supreme Court 
has held that “NJT is a public entity within the ambit of 
the [NJ]TCA” notwithstanding that NJT is not included 
within that law’s definition of a “State” (Muhammad v New 
Jersey Tr., 176 NJ 185, 194, 821 A2d 1148, 1153 [2003]). 
However, this carries less weight in our analysis, given 
that the NJTCA expansively includes many entities that 
would not be considered arms of the state for sovereign 
immunity purposes (see NJ Stat § 59:1-3). We must also 
take into account that NJT may pass rules and regulations 
with the “force and effect of law” in accordance with the 
New Jersey Administrative Procedure Act (id. § 27:25-5 
[e]). And it is not required to pay state taxes (id. § 27:25-
16).

Additionally, it is debatable whether operating an 
intrastate and interstate transportation network is a 
traditional state governmental function given the myriad 
other non-state public and private entities that provide 
similar services (see Hess, 513 U.S. at 45). Though, NJT’s 
unique status provides few analogues.5

5.  We decline to adopt the concurrence’s circular “core 
functions” framework (Wilson, Ch. J., concurring op at 23 [an 
entity is entitled to sovereign immunity if it performs functions 
that are “necessary for the State to maintain its sovereign status 
and sustain itself as a government”]), which pays lip service to, 
but is entirely unmoored from Hyatt III. The concurrence also 
disregards that the U.S. Supreme Court maintains original and 
exclusive jurisdiction over disputes between States (see U.S. 
Const, art III, § 2).
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On balance, we conclude that this factor leans toward 
according NJT sovereign immunity.

B.

The second factor asks whether the State directs the 
entity’s conduct such that the entity acts at the State’s 
behest. NJT exercises significant independence from 
New Jersey’s control. “Notwithstanding” its classification 
under the Department of Transportation’s umbrella, 
NJT is “independent of any supervision or control by 
the department or by any body or officer thereof” (NJ 
Stat § 27:25-4 [a]). In fulfilling their duties, NJT’s board 
members must exercise their “independent judgment in 
the best interest of [NJT], its mission, and the public” (id. 
§ 27:25-4.1 [b]). New Jersey’s government does not direct 
the day-to-day operations of NJT. Rather, in directing 
its own operations, NJT has the power to, among other 
things, “make and alter bylaws for its organization and 
internal management and for the conduct of its affairs 
and business,” transact in real and personal property and 
collect revenues for its operations, set fares and collect fare 
revenue for its operations, and enter into agreements and 
contracts (id. § 27:25-5 [c], [j], [k], [n], [o], [v]).

On the other hand, NJT remains beholden to the 
State in some respects. The members of NJT’s board are 
appointed by the Governor, either for that office, or by 
virtue of their appointment as members of the Executive 
Branch, though they may be removed only for cause (id. 
§ 27:25-4 [b]). The Commissioner of Transportation, an 
executive branch official who is the chairman of NJT’s 
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governing board, reviews NJT’s expenditures and 
budget (id. § 27:25-20 [a]). NJT must annually report its 
budget and condition to New Jersey’s Commissioner of 
Transportation, its Governor, and its Legislature (id. 
§ 27:25-20 [a]-[b]). The Governor has veto authority over 
official actions taken by the board, and the legislature 
can overrule a limited number of transactions (id. 
§§ 27:25-4 [f]; 27:25-13 [h]). Thus, while NJT maintains 
the broad authority to conduct its business without the 
State’s authorization, the Governor maintains the ability 
to influence its operations through their exercise of 
appointment and veto powers. Therefore, this factor does 
not weigh heavily in either direction.

C.

The final factor assesses whether the entity’s liability 
is the State’s liability, such that a judgment against the 
entity would be an affront to the State. Regarding the 
legal effect of a judgment against NJT, New Jersey law 
provides:

“All expenses incurred by [NJT] in carrying 
out the previsions of this act shall be payable 
from funds available to [NJT] therefor and no 
liability or obligation shall be incurred by the 
corporation beyond the extent to which moneys 
are available. No debt or liability of [NJT] shall 
be deemed or construed to create or constitute 
a debt, liability, or loan or pledge of the credit 
of the State” (id. § 27:25-17).
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The State has thus clearly disclaimed any legal liability 
for judgments against NJT, counseling against treating 
NJT as an arm of New Jersey. Additionally, defendants 
have not established that New Jersey would bear ultimate 
liability for a judgment against NJT.

Balancing each consideration, we conclude that 
New Jersey’s lack of legal liability or ultimate financial 
responsibility for a judgment in this case outweighs the 
relatively weak support provided by the other factors. 
Put simply, allowing this suit to proceed would not be 
an affront to New Jersey’s dignity because a judgment 
would not be imposed against the State, and the entity 
that would bear legal liability has a significant degree of 
autonomy from the State.6 We therefore conclude that NJT 
is not an arm of New Jersey and may not invoke sovereign 
immunity.7 The remaining defendants’ claims of sovereign 
immunity also fail, because these claims depend on NJT’s 
status as an arm of New Jersey.

6.  We reject the dissent’s strawman argument that the 
practical impact of a judgment is our “primary consideration” 
(dissenting op at 2). As with all balancing tests, the impact of 
individual factors will vary from case to case.

7.  Defendants’ argument that allowing this suit to proceed 
contravenes the Full Faith and Credit Clause fails. Our analysis 
seeks only to apply federal constitutional sovereign immunity 
principles—we neither apply New York law, nor decline to apply 
New Jersey’s (see Franchise Tax Bd. of Cal. v Hyatt, 578 U.S. 171, 
176, 136 S. Ct. 1277, 194 L. Ed. 2d 431 [2016]).
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IV.

Given our holding that NJT is not entitled to invoke 
sovereign immunity, we need not reach plaintiffs’ 
arguments that defendants waived any such immunity. 
However, to avoid any misimpression that we endorse the 
Appellate Division’s reasoning on that score, we make 
clear that we expressly reject it. Regardless of whether 
the Appellate Division was correct that plaintiffs were 
unable to bring their action in New Jersey’s courts, 
interstate sovereign immunity is not, as the Appellate 
Division theorized, founded on the equitable principles 
that motivate the forum non conveniens doctrine. Inherent 
in the nature of sovereign immunity is the possibility that 
a State may avoid liability for a wrong it has done. Our 
courts may not disregard a sister State’s sovereignty 
simply because an individual might otherwise not be 
able to recover a judgment against it. We agree with the 
dissent that this theory would render sovereign immunity 
and Hyatt III “dead letters” (206 AD3d at 135 [Friedman, 
J., dissenting]).

Accordingly, the order of the Appellate Division 
should be affirmed, with costs, and the certified question 
answered in the affirmative.
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HALLIGAN, J. (concurring):

The majority aptly says that Franchise Tax Board 
of California v Hyatt (587 U.S. 230, 139 S. Ct. 1485, 203 
L. Ed. 2d 768 [2019] [Hyatt III]) leaves us in “uncharted 
waters” on the question before us: when a party other 
than the State itself may invoke sovereign immunity to 
block a private lawsuit commenced in another State’s 
courts (majority op at 6). I agree that New Jersey Transit 
(NJT) cannot invoke sovereign immunity here, but write 
separately to address several points made by the majority 
and the concurrence.

I.

The majority holds that “the relevant inquiry is 
whether subjecting a state-created entity to suit in New 
York would offend that State’s dignity as a sovereign” 
(majority op at 2). This reliance on “dignity” raises more 
questions than it answers.

First, why is “dignity” the relevant touchstone for 
questions of interstate sovereign immunity? The majority 
draws an inference based on Nevada v Hall (440 U.S. 410, 
99 S. Ct. 1182, 59 L. Ed. 2d 416 [1979]) (see majority op at 
5-7), but the continued force of Hall’s analytical framework 
and historical grounding is at best dubious after Hyatt 
III. Indeed, the United States Supreme Court in Hyatt 
III explicitly told us that “Hall’s determination that the 
Constitution does not contemplate sovereign immunity 
for each State in a sister State’s courts misreads the 
historical record and misapprehends the ‘implicit ordering 
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of relationships within the federal system’” (587 US at 237, 
quoting Hall, 440 US at 433 [Rehnquist, J., dissenting]).

Second, what does it mean to “offend [a] State’s 
dignity” (majority op at 2)? The majority has no answer: 
it merely asserts that its inquiry “aligns” with Eleventh 
Amendment jurisprudence (id. at 7), and then announces 
another version of the “arm of the State” test (see id. at 
11-12). To be sure, the Supreme Court’s case law on state 
sovereign immunity, though extensive, says little more 
about the concept than does the majority. Perhaps its 
clearest articulation came over a century ago in Ex parte 
Ayers, where the Court declared that “[t]he very object 
and purpose of the eleventh amendment were to prevent 
the indignity of subjecting a state to the coercive process 
of judicial tribunals at the instance of private parties” 
(123 U.S. 443, 505, 8 S. Ct. 164, 31 L. Ed. 216 [1887]). It 
would “be neither becoming nor convenient,” the Court 
said, “that the course of [the States’] public policy and the 
administration of their public affairs should be subject 
to and controlled by the mandates of judicial tribunals, 
without their consent, and in favor of individual interests” 
(id.). None of the Court’s more recent decisions give any 
more detail, and so, based on this fleeting explanation, the 
best one can say is that a concern for State dignity reflects 
a reluctance to allow a non-consenting State to be haled 
into court and its policy decisions subjected to judicial 
dictates (cf. Hyatt III, 587 US at 247 [noting that “a State’s 
assertion of compulsory judicial process over another 
State involves a direct conflict between sovereigns”]).
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Third, what does the notion of dignity tell us about 
whether an entity other than a State itself may invoke 
sovereign immunity? Hall gave a clear answer: the 
“source” of interstate sovereign immunity “must be found 
either in an agreement, express or implied, between the 
two sovereigns, or in the voluntary decision of the second 
to respect the dignity of the first as a matter of comity” 
(440 US at 416). Thus, for the forty years that Hall was 
good law, the States presumably were free to determine as 
a matter of comity when a non-state entity was sufficiently 
akin to the State itself to invoke sovereign immunity. 
But Hyatt III overruled Hall, and even though Hyatt 
had sued a non-state entity, the Court was silent about 
why an entity other than a State itself could immunize 
itself from a private suit in another State’s courts. The 
majority offers no clear connection between dignity and 
the question of immunity either, eliding its leap from 
Hyatt III’s discussion of dignity to a reliance on Eleventh 
Amendment jurisprudence (see majority op at 6-9). It is 
therefore understandable that our dissenting colleague 
has concluded that a concern for state solvency, rather 
than dignity, drives the majority’s analysis (see dissenting 
op at 2).

In short, I am skeptical that this nebulous concept 
of State dignity is useful in determining what types of 
non-state entities may invoke sovereign immunity. It is 
one thing to say that “[t]he preeminent purpose of state 
sovereign immunity is to accord States the dignity that 
is consistent with their status as sovereign entities” 
(Federal Maritime Comm’n v South Carolina State Ports 
Authority, 535 U.S. 743, 760, 122 S. Ct. 1864, 152 L. Ed. 2d 
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962 [2002]). It is another task altogether to determine 
whether, and in what circumstances, a private suit against 
a non-state entity is “an impermissible affront to a State’s 
dignity” (id.).

That said, I agree with the majority that the “arm of 
the State” doctrine developed in Eleventh Amendment 
litigation is a useful reference point. The Court’s approach 
to when a non-state entity can invoke immunity has 
evolved over the years. Early decisions denied immunity 
to a state-created corporate entity that had “the capacity 
to sue and be sued” (see e.g. Bank of United States v 
Planters’ Bank of Ga., 22 U.S. 904, 9 Wheat [22 US] 904, 
907, 6 L. Ed. 244 [1824])1. That gave way to the “arm of 
the State” test by the mid-twentieth century (see Mt. 

1.  Some have recommended reviving this approach (see 
e.g. Puerto Rico Ports Auth. v Federal Mar. Commn., 531 F3d 
868, 881-884, 382 U.S. App. D.C. 139 [DC Cir 2008, Williams, J., 
concurring] [arguing for a return to the test that existed “in the 
days before Mt. Healthy”]; Springboards to Educ., Inc. v McAllen 
Ind. Sch. Dist., 62 F4th 174, 187-199 [5th Cir 2023, Oldham, J., 
concurring] [same]). It rested on the “principle[] that when a 
government becomes a partner in any trading company, it devests 
itself, so far as concerns the transactions of that company, of its 
sovereign character, and takes that of a private citizen” (Planters’ 
Bank, 22 US at 907). Under this theory, the State could not 
“identify itself with [a] corporation” created by yet independent 
of the sovereign (id.), because at common law a corporate entity 
was understood as “an artificial person, existing in contemplation 
of law, and endowed with certain powers and franchises .  .  . 
considered as subsisting in the corporation itself” (Trustees of 
Dartmouth College v Woodward, 17 U.S. 518, 4 Wheat [17 US] 
518, 667, 4 L. Ed. 629 [1819, opinion of Story, J.]). The Supreme 
Court has not indicated it agrees with these recommendations.
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Healthy City Bd of Ed. v Doyle, 429 U.S. 274, 279-281, 
97 S.  Ct. 568, 50 L.  Ed.  2d 471 [1977]; see also Hess v 
Port Authority Trans-Hudson Corporation, 513 U.S. 30, 
42-43, 115 S. Ct. 394, 130 L. Ed. 2d 245 [1994]; Regents 
of Univ. of Cal. v Doe, 519 U.S. 425, 429, 117 S. Ct. 900, 
137 L. Ed. 2d 55 [1997]). The factors encompassed in this 
test go to the crux of what a sovereign is (see generally 
Lake Country Estates, Inc. v Tahoe Regional Planning 
Agency, 440 U.S. 391, 401-402, 99 S. Ct. 1171, 59 L. Ed. 2d 
401 [1979] [setting forth the factors]),2 and there is no 
apparent reason to define that differently depending on 
whether a litigation is in state or federal court. Hyatt 
III confirms this point, tearing down the wall that had 
separated Eleventh Amendment immunity from interstate 
sovereign immunity, and thereby suggesting that the same 
doctrinal inquiry may apply to both strands of immunity 
(see 587 US at 236-237 [rejecting Hall’s historical and 
analytical distinction between interstate and Eleventh 
Amendment immunity]). This approach has the additional 
virtue of ensuring that a non-state entity will be amenable 

2.  The dissent contends that a court should not consider 
whether the entity’s liability is the State’s liability because 
this factor does not impact a State’s “coequal status among the 
states” (dissenting op at 12-13). Although the Supreme Court has 
instructed that protection of the State fisc is not the singular 
focus of state sovereign immunity (see Federal Maritime Comm’n, 
535 US at 765), a concern for state solvency plainly must be 
relevant given that any significant impact on a State’s finances 
will hinder its ability to serve the basic needs of the polity. As 
the Supreme Court has explained, “state sovereign immunity 
serves the important function of shielding state treasuries and 
thus preserving ‘the States’ ability to govern in accordance with 
the will of their citizens’” (id., quoting Alden, 527 US at 750-751).
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to suit in both federal and state court, or neither, but not 
suable in one court and immune in the other. Applying 
those factors, I agree that NJT is not an arm of the State 
of New Jersey.

II.

Chief Judge Wilson has proposed an unusual approach 
to the issue at hand. He objects to relying on Eleventh 
Amendment precedent because Eleventh Amendment 
immunity and interstate sovereign immunity stem from 
distinct sources of law and (to some extent) serve different 
objectives (see concurring op at 24-30). That is correct as 
far as it goes, but, as I have said, Hyatt III’s treatment 
of Hall reflects a unitary conception of state sovereign 
immunity. Whatever it means to say the Eleventh 
Amendment is “an Amendment” and therefore “not an 
immunity,” (id. at 29 n 13), the Court has concluded that 
“the ‘natural inference’ from [the Eleventh Amendment’s] 
speedy adoption is that ‘the Constitution was understood, 
in light of its history and structure, to preserve the 
States’ traditional immunity from private suits’” (Hyatt 
III, 587 US at 243, quoting Alden, 527 US at 723-724). 
That immunity, Hyatt III suggests, applies in both state 
and federal courts (see id.). The concurrence’s efforts to 
preserve Hall’s distinction sound suspiciously similar 
to the “the type of ahistorical literalism” the Court 
repeatedly has “rejected in interpreting the scope of the 
States’ sovereign immunity” (Alden, 527 US at 730; see 
also Hyatt III, 587 US at 247). 

The concurrence would look not to the Eleventh 
Amendment “arm of the State” case law, but to 
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“customary international law and the common law” to 
determine whether sovereign immunity extends to a non-
state entity (Wilson, Ch. J. concurring op at 2). Hyatt III 
explains that “[t]he Founders believed that both ‘common 
law sovereign immunity’ and ‘law-of-nations sovereign 
immunity’ prevented States from being amenable to 
process in any court without their consent” (587 US at 
238). The decision instructs that sovereign immunity 
rests on these historical premises, and that “the States 
retained these aspects of sovereignty, ‘except as altered 
by the plan of the Convention or certain constitutional 
Amendments’” (id. at 241, quoting Alden, 527 US at 
713). The concurrence thus starts with the proposition 
that sovereigns had authority to punish those who came 
within their borders; points to “[m]odern conceptions 
of international law” that distinguish between a State’s 
public and commercial capacities; asserts that the U.S. 
Constitution left untouched a State’s right “to regulate 
matters within [its] own borders”; and concludes that 
only activities “that concern the essential existence and 
administration of a government qua government” are 
cloaked with immunity (Wilson, Ch. J. concurring op at 
9, 19, 20).

This analysis has several f laws. First, assuming 
the concurrence correctly has identified a “modern” 
distinction between public and commercial activities, 
that contemporary categorization seems irrelevant to the 
question at hand. Hyatt III instructs that States retain 
the sovereign immunity they enjoyed prior to ratification, 
except insofar as it was altered by the adoption of the 
Constitution and its later amendments (see 587 US at 241-
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243). So even if we are to rely on immunities recognized 
at common law and by the law of nations, our point of 
reference would be the time of the Founding, not today. 
Hyatt III itself relied only upon pre-ratification decisions to 
support its conclusion that common-law and law-of-nations 
immunities are embedded in the constitutional design 
(see id. at 239-241 [discussing Nathan v Commonwealth 
of Virginia (1 U.S. 77, 1 Dallas 77, 1 L. Ed. 44, 1 Dall. 77 
[Pa Com Pl 1781]) and Moitez v The South Carolina (17 
F Cas 574, F. Cas. No. 9697 [Adm Pa 1981])]). Although 
the decision also mentioned two “early foreign immunity 
decisions” post-dating ratification, it did so only to explain 
that they failed to appreciate “that the Constitution 
affirmatively altered the relationships between the States, 
so that they no longer relate to each other solely as foreign 
sovereigns” (587 US at 244-245). The concurrence makes 
the same mistake.

In an effort to sidestep this problem, the concurrence 
asserts that under Hyatt III, the States’ common-law and 
law-of-nations immunities “are not static, but rather, evolve 
organically with changes in customary international law 
.  .  . because the Constitution cannot claim the power to 
freeze international law (or common law) in time” (Wilson, 
Ch. J. concurring op at 12). But again: if Hyatt III makes 
anything clear, it is that the States no longer “maintain[] 
sovereign immunity vis-à-vis each other in the same way 
that foreign nations do” (587 US at 236; see also id. at 
246). By relying on modern conceptions of international 
law to define the scope of state sovereign immunity, the 
concurrence flouts this basic proposition. Its approach 
also contradicts the historical methodology it purports to 
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apply. When the Court has looked to history to determine 
the scope of other constitutional rights, it repeatedly has 
said that the meaning of the Constitution was fixed at 
the time of ratification (see e.g. New York State Rifle & 
Pistol Assn., Inc. v Bruen, 597 U.S. 1, 28, 142 S. Ct. 2111, 
213 L. Ed. 2d 387 [2022], citing United States v Jones, 
565 U.S. 400, 404-405, 132 S. Ct. 945, 181 L. Ed. 2d 911 
[2012]). It is implausible that with its decision in Hyatt 
III the Court meant to depart from its current practice 
by treating state sovereign immunity as an “evolving” 
right. And if the Founding generation had understood 
that the scope of a State’s immunity from private suit in 
a sister State’s courts, unlike any other aspect of state 
sovereignty, would wax and wane according to evolving 
sentiment, then surely the concurrence could offer some 
historical evidence to that effect.

Second, and relatedly, it is hardly apparent how the 
Founders would have viewed an entity like NJT—one 
that is not itself a sovereign but nonetheless exercises 
some powers and responsibilities that make it akin to 
a sovereign. The concurrence glosses over this issue as 
well, instead stressing that at the time of the Founding 
and beyond, government officers could be sued for certain 
torts, and foreigners (including sovereigns) held liable for 
some harms inflicted outside their territory (see Wilson, 
Ch. J. concurring op at 6-9). Even if these points might 
bear on the scope of immunity to which a State itself is 
entitled, it is unclear how they should affect whether a 
non-state entity may claim immunity. That unanswered 
question confirms the challenges that courts face in 
undertaking such historical analysis. Like the dissenting 
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opinion, I would refrain from such speculation (see 
dissenting op at 3 n 1; see also McDonald v Chicago, 561 
U.S. 742, 910, 130 S. Ct. 3020, 177 L. Ed. 2d 894 [2010, 
Stevens, J., dissenting] [“It is not the role of federal judges 
to be amateur historians.”]; Iowa v Wright, 961 NW2d 396, 
427-428 [Iowa 2021, Appel, J., concurring] [“History is not 
granular, and it rarely points only in one direction. Even 
if historical truths can be discovered by judges writing 
opinions in a matter of weeks (and, alas, sometimes days), 
the historical truths are very difficult even for trained 
historians to discover and are often inconsistent and 
contradictory.”]).

Third, the distinction between commercial operations 
and traditional (or, as the concurrence calls them, “core”) 
governmental functions has been soundly rejected by the 
Supreme Court (see Garcia v San Antonio Metropolitan 
Transit Authority, 469 U.S. 528, 538-547, 105 S. Ct. 1005, 
83 L. Ed. 2d 1016 [1985], overruling National League of 
Cities v Usery, 426 U.S. 833, 96 S. Ct. 2465, 49 L. Ed. 2d 
245 [1976] [disavowing “traditional government functions” 
as “an organizing principle” for distinguishing state from 
non-state functions]; see also Douglas Laycock, Modern 
American Remedies 510 [4th ed 2010] [explaining that 
“no court has ever generated a coherent set of precedents 
applying the distinction”]). The concurrence acknowledges 
that differentiating between a State’s “commercial and 
public activities” may not always be “workable” for 
questions about “the balance between state and federal 
power,” but asserts that the test can nevertheless be 
used “to determine the scope of interstate sovereignty” 
(Wilson, Ch. J. concurring op at 10 n 1). It is true, as the 
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concurrence notes, that we have distinguished between 
governmental and proprietary functions in determining 
the scope of common-law tort immunity under state 
common law (see id., citing Connolly v Long Island Power 
Auth., 30 NY3d 719, 70 N.Y.S.3d 909, 94 N.E.3d 471 [2018]). 
But the task of doing so with respect to another State’s 
policies is fraught, and would necessarily inject us into 
the policy choices of that State (cf. Garcia, 469 US at 546 
[noting that “the people—acting not through the courts 
but through their elected legislative representatives—
have the power to determine as conditions demand, what 
services and functions the public welfares requires” 
(internal quotation marks omitted)]).3

And beyond that, how to determine what is a core 
function and what is not? The concurrence offers a 
minimalist view of core state functions as limited to “the 
exercise of police powers within its own borders, the 
election or appointment of its own officials, or the collection 
of taxes” (Wilson, Ch. J. concurring op at 2-3; see also 
id. at 23). That view of the State is inconsistent with the 
concurrence’s view that state sovereignty is tethered to 
modern, evolving precepts of international law, and the 
concurrence points to nothing in the Constitution that 
necessitates this cramped understanding of a State’s 
role in providing for the welfare of its citizens. As the 
Court explained in Garcia, “the ‘traditional’ nature 
of a particular governmental function can be a matter 

3.  Congress’s treatment of foreign sovereigns does not 
implicate principles of federalism, and thus the concurrence’s 
reliance on the “commercial activity” exception of the Foreign 
Sovereign Immunity Act of 1976 (28 USC § 1605) is misplaced.
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of historical nearsightedness; today’s self-evidently 
‘traditional’ function is often yesterday’s suspect 
innovation” (469 US at 544 n 9). The skimpy contours of 
state sovereign immunity that the concurrence advances 
are hard to reconcile with this insight. Perhaps the 
concurrence means to enhance accountability for harms 
inflicted by bad actors, particularly a “billion-dollar . . . 
enterprise” (Wilson, Ch. J. concurring op at 4). That goal 
may be salutary (see e.g. Erwin Chemerinsky, Against 
Sovereign Immunity, 53 Stan L Rev 1201 [2001]), and it 
may counsel against a sweeping test for when a non-state 
entity can invoke sovereign immunity. But the “arm of the 
State” framework is not so broad; indeed, the result here 
is a determination that NJT is not cloaked with immunity.

Finally, I would not tether our jurisprudence to the 
prospect that one State will “create, operate and supervise 
a shooting gallery” within the borders of another State 
to “cause[] dozens of deaths each day” (Wilson, Ch. J. 
concurring op at 21). As even the concurrence admits, 
this scenario will not come to pass (see id. at 33). And if 
something along those lines ever transpired, the conduct 
would be plainly unconstitutional, and a federal court 
would say as much (see US Const, art 1, § 10; see also Hyatt 
III, 587 US at 245; Ex parte Young, 209 U.S. 123, 28 S. Ct. 
441, 52 L. Ed. 714 [1908]; Ann Woolhandler, Interstate 
Sovereign Immunity, 2006 Sup Ct Rev 249, 262 [2006] 
[explaining that the ratifiers of the Eleventh Amendment 
understood that “the Constitution and judiciary acts 
provided an avenue for federal court resolution of disputes 
when a citizen of one state complained of a wrong inflicted 
by an officer of another state”]). Moreover, the hypothetical 
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is irreconcilable with the foundational principle of our 
Federalism: that, by entering into the Union, the States 
agreed to throw their lot in together and “no longer relate 
to each other solely as foreign sovereigns” (Hyatt III, 
587 US at 245). In crafting a jurisprudence that governs 
relations with our sister States, I would not “assume the 
States will refuse to honor the Constitution or obey the 
binding laws of the United States” (Alden, 527 US at 755). 
Rather, as the Supreme Court has reminded us time and 
again, “[o]ur constitutional system . . . looks to ‘the good 
faith of the States to provide an important assurance that 
“this Constitution and the Laws of the United States which 
shall be made in Pursuance thereof shall be the supreme 
Law of the Land”’” (DeVillier v Texas, 601 U.S. 285, 144 
S. Ct. 938, 218 L. Ed. 2d 268 [2024], quoting Alden, 527 US 
at 755, and US Const, art VI, cl 2 [alterations omitted]).
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WILSON, Chief Judge (concurring):

New Jersey Transit sends hundreds of buses, 
trains and ferries into and out of New York every day, 
transporting hundreds of thousands of passengers each 
day. Unsurprisingly, a New Jersey Transit bus hit and 
injured a New York pedestrian crossing a New York 
street. According to New Jersey Transit, the pedestrian 
cannot sue in New York, but can sue only in New Jersey, 
and only if New Jersey chooses to allow it. At the outset, 
the majority and I are answering the same question: not 
whether New Jersey itself possesses sovereign immunity, 
but whether New Jersey Transit does.

I agree with the majority’s result: The doctrine 
of interstate sovereign immunity as reformulated in 
Franchise Tax Bd. v Hyatt (587 U.S. 230, 139 S.  Ct. 
1485, 203 L. Ed. 2d 768 [hereinafter Hyatt III]) does not 
prohibit the New York courts from hearing this lawsuit 
because New Jersey Transit is not clothed with sovereign 
immunity. But my reasoning differs substantially from 
the majority’s in two respects. First, I disagree with the 
majority’s conclusion that “courts must analyze how the 
State defines the entity and its functions, its power to 
direct the entity’s conduct, and the effect on the State 
of a judgment against the entity” (majority op at 2). The 
majority’s test would allow a State to extend its sovereign 
immunity to all sorts of functions without regard to 
whether those functions are truly the sort over which a 
State may claim sovereign immunity. Under the majority’s 
rationale, if New Jersey Transit reported directly to the 
Governor and was instructed to run down as many New 
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Yorkers as possible, New Jersey’s sovereign immunity 
would prevent it from being sued in the New York courts, 
and it could be sued in New Jersey only if New Jersey 
permitted it and only to the extent permitted.

Instead, the correct test is whether the function 
performed by the entity is what would, under customary 
international law and the common law, be considered a 
core governmental function to which sovereign immunity 
would have extended, such as the exercise of police powers 
within its own borders, the election or appointment of 
its own officials, or the collection of taxes. As regards 
interstate sovereign immunity, that determination 
would be impervious to the State’s intent, the particular 
structure created by a State, or the potential magnitude of 
a judgment. Instead, the scope of sovereign immunity that 
extends to a State-created entity should be determined, 
as Hyatt III suggests, by examination of customary 
international law and the common law, as modified, if at 
all, by the U.S. Constitution. The answer is not affected 
by State intent, control or liability.

Second, I disagree that the Eleventh Amendment 
and associated caselaw has any bearing on the question 
at hand. The Eleventh Amendment does not define the 
common law or law-of-nations concepts of sovereign 
immunity, nor is it coextensive with those. Instead, it is 
a decision by the States as to how extensive the power of 
the federal courts would be vis-a-vis them. In short, the 
question of whether a state-created entity may invoke the 
Eleventh Amendment to bar an action in federal court 
is irrelevant, because the relation of New Jersey to the 
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United States is fundamentally different from the relation 
between New Jersey and New York. Transplanting 
the meaning of “sovereign dignity” from the Eleventh 
Amendment context does not comport with Hyatt III.

Interstate sovereign immunity, unlike the immunity 
of States in federal court, involves the relation between 
equal sovereigns. Hyatt III holds that one State cannot 
decline to recognize another State’s sovereignty in its own 
courts. However, when sovereignty is not at stake, there 
is no bar to a proceeding in the courts of another State. A 
state-created entity operating a billion-dollar interstate 
transportation enterprise is not a sovereign function of 
any State. It is a commercial enterprise operating in daily 
competition with myriad private entities that also shuttle 
riders back and forth between New Jersey and New 
York. Any other holding would undermine our federalist 
system and threaten the “‘fundamental principle of equal 
sovereignty among the States’” (id. at 246, quoting Shelby 
County v Holder, 570 US 529, 544, 133 S. Ct. 2612, 186 
L. Ed. 2d 651 [2013]).

I.

No constitutional provision addresses whether 
one State can be sued in another State’s courts. The 
Supreme Court in Hyatt III concluded interstate 
sovereign immunity is implicit in the structure of the 
Constitution and binding upon the States as a matter 
of federal constitutional law. To reach that conclusion, 
Hyatt III relied on two key historical insights. First, state 
sovereignty predated the Constitution and States retained 
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their sovereignty when they entered the Union (id. at 
231). Second, the Constitution “affirmatively altered the 
relationships between the States so that they no longer 
relate to each other as true foreign sovereigns” (id.). 
Hyatt III instructs that interstate immunity questions 
must proceed from those two premises. Thus, one must 
examine the historical origins of sovereign immunity 
and the nature of the sovereignty States held prior to the 
ratification of the Constitution. Next, one must account 
for the changes the Constitution provoked, transforming 
States from full sovereigns to quasi-sovereign entities 
subject to the changes worked by the U.S. Constitution.

A.

The modern doctrine of sovereign immunity originates 
from the English common-law concept that a sovereign 
cannot be dragged into a court against its will. The concept 
is often restated in the maxim “the King can do no wrong,” 
or in the words of Alexander Hamilton, “It is inherent in 
the nature of sovereignty not to be amenable to the suit of 
an individual without its consent” (Hamilton, Federalist 
No. 81). Many readings of sovereign immunity stop 
here. But the rhetoric justifying expansive readings of 
immunity tends to ignore the context-specific applications 
of the doctrine and obscures the long historical practice 
of private litigation against government entities.

The U.S. Supreme Court has identified two historical 
strands that inform our contemporary doctrine of 
sovereign immunity: “common law sovereign immunity” 
and “law-of-nations sovereign immunity” (Hyatt III 
at 238). Both doctrines, as practiced at the time of the 
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Founding, allowed sovereign tribunals to vindicate 
the rights of private parties who had been harmed by 
government tortfeasors. For instance, “common law” 
immunity provided private individuals with wide latitude 
to sue government officers for violations of the law (see 
Louis L. Jaffe, Suits Against Governments and Officers: 
Sovereign Immunity, 77 Harv L Rev 1, 3 [1963]). The 
King was also subject to suit by his consent, which was 
later replaced by fictional consent or implicit authority 
rather than a strict requirement (see James E. Pfander, 
Sovereign Immunity and the Right to Petition: Toward 
a First Amendment Right to Pursue Judicial Claims 
Against the Government, 91 Nw U L Rev 899, 911-912 
[1997]).

Sovereign immunity under customary international 
law, sometimes called “law-of-nations” sovereign immunity, 
also recognized significant limits on Sovereign A’s ability 
to escape Sovereign B’s tribunals for actions occurring in 
Sovereign B’s territory. A sovereign’s immunity did not 
extend outside its own territory unless the other sovereign 
chose to grant it immunity (see The Schooner Exchange v. 
McFaddon, 7 Cranch [11 US 116, 136, 3 L. Ed. 287 [1812] 
[“All exceptions .  .  . to the full and complete power of a 
nation within its own territories must be traced up to the 
consent of the nation itself. They can flow from no other 
legitimate source”]).

The Hyatt III Court expressly invoked law-of-nations 
principles to determine the scope of the immunity the 
framers would have expected States to hold in other 
States’ courts. This is because, as the Hyatt III majority 
explained, after independence but before the adoption 



Appendix A

38a

of the Constitution, States considered themselves “fully 
sovereign nations,” entitled “to all the rights and powers of 
sovereign states” (Hyatt III at 237-238, quoting M’Ilvaine 
v Coxe’s Lessee, 8 U.S. 209, 4 Cranch 209, 212, 2 L. Ed. 598 
[1808]). Scholars have noted that the term “State” in the 
Constitution is itself “a term of art drawn from the law 
of nations” (Anthony J. Bellia Jr. & Bradford R. Clark, 
The International Law Origins of American Federalism, 
120 Colum L Rev 835, 839 [2020]). In sum, although the 
law of nations does not account for the unique structure 
of the Federal Constitution, it illustrates the background 
expectations the Framers had in mind when they designed 
the constitutional plan.

Notably, law-of-nations immunity left sovereigns with 
wide latitude to punish both foreigners who transgressed 
within territorial boundaries and foreign sovereigns 
that failed to force subjects to repair the harms inflicted. 
Here again, rhetoric obscures the nuance of historical 
practice. The Hyatt III majority quotes Emer de Vattel, 
the foremost expert on the law of nations at the time of 
the Founding, as saying “‘It does not .  .  . belong to any 
foreign power to take cognisance of the administration 
of [another] sovereign, to set himself up for a judge of his 
conduct, and to oblige him to alter it . . . ’ The sovereign 
is ‘exemp[t] .  .  . from all [foreign] jurisdiction’” (Hyatt 
III, 139 S Ct at 1493-1494, citing 2 Emer de Vattel, The 
Law of Nations §  55, at 155 [J. Chitty ed. 1883] and 4 
id. § 108, at 486). Although sounding sweeping in scope, 
Vattel’s immunity mostly referred to efforts by one nation 
to take charge of the internal governance of another. 
When he explained that a foreign power could not “take 
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cognisance of the administration of another sovereign,” his 
quintessential examples involved a foreign sovereign who 
supplanted a domestic sovereign for taxing his subjects 
too highly, inflicting unjust punishments on his subjects, 
or contravening Christian morals—“things, for which 
[the domestic sovereign] was not at all accountable to [the 
foreign sovereign]” (2 id. § 55, at 155-156; accord 1 James 
Kent, Commentaries on American Law 20-21 [Comstock 
ed. 1867]). That is, the sovereign immunity protected 
under customary international law related to the ability 
of one State to interfere with the essential workings of 
another State. That interpretation fully squares with the 
result in Hyatt III, in which the Supreme Court held that 
California’s sovereign immunity extended to protect its 
attempts to collect taxes from a former California resident 
who had relocated to Nevada, such that the Franchise 
Tax Board of California could not be sued in the Nevada 
courts. Collection of taxes is a core function of States, fully 
protected by their sovereign immunity.

By contrast, Vattel acknowledged a domestic 
sovereign’s “right to preserve herself from all injury” 
because “when we cannot use constraint in order to 
cause our rights to be respected, their effects are very 
uncertain” (2 Vattel §  49, at 154; accord 1 Kent at 22 
[“Every nation has an undoubted right to provide for its 
own safety, and to take due precaution against distant 
as well as impending danger”]). Applying sovereign 
immunity to bar New York’s courts from hearing a case 
concerning injury to one of its own residents that occurred 
within its own territory would deny an essential element 
of New York’s own sovereignty, while not protecting any 
core function of New Jersey’s.
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Vattel further distinguished between types of conduct 
in his account of the immunity afforded to the literal 
body of a foreign sovereign itself. If a prince were in a 
foreign country to negotiate or “treat about some public 
affair” he would be “entitled in a more eminent degree 
to enjoy all the rights of ambassadors,” whereas “[i]f he 
c[a]me as a traveler, his dignity alone, and the regard due 
[his] nation” would “exempt[] him from all jurisdiction,” 
though the host country could withdraw that protection 
if it so informed him (4 Vattel § 108, at 486). However, if 
he “act[ed] as an enemy,” the prince would be entitled to 
no regard at all (4 id. § 108, at 486). Moreover, the foreign 
prince could not exercise his rights in such a manner as 
to “affect the sovereignty of the country in which he [was] 
a sojourner” (id. at 487; see also 2 id. § 92, at 169 [“the 
least encroachment on the territory of another is an act 
of injustice”]). “Even in cases of ordinary transgressions, 
which are only subjects of civil prosecution .  .  . with a 
view to the recovery of damages . . . the subjects of two 
neighboring states [we]re reciprocally obliged to appear 
before the magistrate of the place where they [we]re 
accused of having failed in their duty” (2 id. §  76, at 
162). The foreign subject’s sovereign was generally not 
permitted “to examine whether the accusation be true or 
false” and if the sovereign “refuse[d] to cause reparation to 
be made for the damage done by his subject,” the sovereign 
would “render[] himself in some measure an accomplice in 
the injury and become[] responsible for it” (2 id. § 76-77, 
at 163). Thus, if we look to customary international law, 
as Hyatt III directs, we find that sovereigns—and more 
particularly the agents of sovereigns—had no immunity 
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from torts committed in foreign lands, and that, indeed, 
sovereigns were expected to recompense injuries caused 
by their actions or actors occurring in foreign lands.

In the centuries after Vattel’s writing, international 
law hewed to the older doctrine in ways that help clarify 
its application to this case. Modern conceptions of 
international law distinguish between circumstances in 
which a State acts in a public rather than in a commercial 
capacity and extend immunity only to the former (see 
John M. Rogers, Applying the International Law of 
Sovereign Immunity to the States of the Union, 1981 Duke 
L J 449, 472 [1981]). In the United States, the so-called 
“restrictive theory” of sovereign immunity is enshrined 
in the Foreign Sovereign Immunities Act of 1976 (FSIA), 
which establishes criteria for when a foreign state can 
be subjected to civil suit in the United States (28 USC 
§§  1330, 1602-11; see Rogers at 472). The Act provides 
broad immunity to nations subject to specified exceptions. 
The major exception to the Act, known as the “commercial 
activity” exception, exempts from immunity actions 
arising out of a defendant’s commercial activity that has a 
nexus with the United States (28 USC § 1605). The statute 
defines “commercial” and notes that whether an activity 
is commercial “shall be determined by reference to the 
nature of the course of conduct or particular transaction 
or act, rather than by reference to its purpose” (28 USC 
§  1603 [d]). Courts exercise discretion in determining 
whether an activity is commercial or whether it has a 
sufficient nexus with the United States (see e.g. Republic 
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of Argentina v Weltover, Inc., 504 US 607, 112 S. Ct. 2160, 
119 L. Ed. 2d 394 [1992]).1

1.  The extensive use of the distinction between commercial 
and public activities by Congress and the Court in determining 
the scope of international sovereignty helps explain why the 
concurrence’s observation, based on Garcia v San Antonio Metro. 
Tr. Auth. (469 US 528, 105 S. Ct. 1005, 83 L. Ed. 2d 1016 [1985]) is 
inapposite. Garcia overruled National League of Cities v Usery 
(426 US 833, 96 S. Ct. 2465, 49 L. Ed. 2d 245 [1976]), a case that 
limited Congress’ commerce power over the States. In overruling 
National League of Cities, Garcia held that state sovereignty 
was not a bar to federal legislation subjecting state employees 
to the Fair Labor Standards Act (FLSA). Both cases concern 
the rules to determine the balance between state and federal 
power as set out in the Constitution—not the rules to determine 
questions of interstate sovereignty. Conceptually, relying on those 
rules instead of rules concerning co-equal sovereigns is the same 
mistake as made when relying on Eleventh Amendment rules to 
determine the scope of interstate sovereignty (see Part III, infra). 
(As a result of the Garcia decision, Congress amended the FLSA 
to modify its application to public sector employees—which further 
illustrates that the “vertical” separation-of-powers questions in 
that case are inapposite here). It is also worth noting that similar 
distinctions are routinely made in other areas of law. For example, 
our courts must determine whether New York State government 
entities are acting in a “proprietary” or “governmental” capacity 
to assess their immunity from tort liability (see e.g. Connolly 
v. Long Island Power Auth., 30 NY3d 719, 70 N.Y.S.3d 909, 94 
N.E.3d 471 [2018]). Although this New York doctrine does not 
inform the substance of interstate sovereignty, it does undercut 
the concurrence’s reliance on Garcia outside of its specific context 
to support a more general proposition that distinctions between 
governmental and commercial functions are not workable. 
The concurrence’s observation that the FSIA does not involve 
federalism concerns, and reliance on it is therefore misplaced, 
assumes the answer to the question posed here (Halligan, J. 
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The development of the restrictive theory of immunity 
is linked to historical changes, such as the increased 
phenomenon of States entering marketplaces and 
engaging in commercial activities indistinguishable from 
those customarily undertaken by private parties (Jasper 
Finke, Sovereign Immunity: Rule, Comity or Something 
Else?, 21 Eur J Int’l L 4, 853-881, 859 [2010])2. However, 

concurring op at 11, n 3). Federalism altered some aspects of the 
sovereignty of States but left others intact. The question here is 
whether a State-created entity engaged in a commercial activity 
was clothed with the State’s sovereignty before the Constitution 
was adopted, and whether the Constitution altered that. To say 
“federalism”—that the States are now part of the Union—does 
nothing to illuminate the answer to that question. To the extent 
the States retained sovereignty that was unaffected by the 
Constitution, the FSIA is directly relevant, because as to that 
sovereignty the States are no different that foreign nations. If 
the Constitution in some way augmented or restricted the scope 
of State sovereign immunity applicable to commercial entities of 
their creation, the FSIA remains relevant at least to disprove the 
majority’s and concurrence’s statements that a distinction between 
governmental and proprietary functions is not workable.

2.  When the U.S. Constitution was ratified, and for more than 
a century thereafter, transportation was conducted by private 
companies, whether stagecoaches, railroads or ships (see Robert 
Jay Dilger, American Transportation Policy 5, 8-10 [1954]). Even 
early American roads, such as turnpikes, were operated by private 
companies chartered by States (id. at 8; see Russell Bourne, 
Americans on the Move: A History of Waterways, Railways, and 
Highways 27-30, 34). There was, at the time the U.S. Constitution 
was adopted, no evidence to suggest that transportation across 
state lines was considered a governmental function at all, much 
less a sovereign one (Bourne at 34). I do not rely on the above 
history as imposing a limit on state sovereignty simply because 
these facts existed at the time of the Founding, but rather as 
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the principles underlying that theory are not new, but 
rather embrace an idea at the heart of Vattel and the law 
of nations. That theory balances the need to respect the 
sovereignty and independence of foreign states with the 
need to hold States to account when they encroach on the 
territory of other States and act outside the realm of the 
traditional core activities of a sovereign3.

The concurrence misconstrues Hyatt III’s directives 
and misinterprets my reference to modern international 
law. Hyatt III does not say that the sovereign immunity 
of states today is precisely what it was at the time of the 
founding (Halligan, J. concurring op at 7). Hyatt III instead 
says: “at the time of the founding . . . States were immune 
under both the common law and the law of nations. . . . [and] 
the States retained these aspects of sovereignty” (Hyatt 
III at 241). These “aspects” are not static, but rather, evolve 
organically with changes in customary international law. 

evidence that, at the time of the Founding, it was understood 
that state governments could function without operating private 
transportation companies.

3.  Other than in result, there are only small differences 
between my approach and that of the dissent. Both our analyses 
are informed by pre-ratification history, and although the dissent 
mischaracterizes my approach as solely based on that history, my 
approach is not so hidebound. As explained immediately above, 
the current conception of state sovereignty is also informed by 
modern conceptions of international law. The material difference 
between our approaches is that, whereas the dissent looks to 
New Jersey law to inform the determination of the reach of its 
state sovereignty, I disagree that an individual State’s statutory 
definition is relevant to determine the entity’s immunity outside 
that State’s borders.
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That is because the Constitution cannot claim the power 
to freeze international law (or common law) in time. 
Sovereign rights and obligations under international law 
do not remain frozen based on the obligations a nation 
had at the time of its founding; rather, international law 
conceptions of sovereignty change over time. Thus, while 
the sovereignty States enjoyed at the Founding provides a 
starting point, the Hyatt III analysis requires considering 
the changes in the sovereignty a modern nation-state now 
holds (of course, less the sovereignty the States gave up 
in the Constitution)4. Though the Framers in drafting 

4.  Contrary to the concurrence’s claim, I fully accept Hyatt 
III’s holding that “the States no longer “maintain[] sovereign 
immunity vis-à-vis each other in the same way that foreign 
nations do” (Halligan, J. concurring op at 8 [quoting Hyatt III, 
587 US at 236]). Many provisions in the Constitution, including the 
Commerce Clause, Full Faith and Credit Clause and virtually all of 
the Constitutional provisions organizing the federal government, 
constitute incursions on State sovereignty. But this does not mean 
the law of nations is irrelevant. To the contrary, the Hyatt III 
Court affirmed that state sovereignty is an attribute of the law 
of nations and cited law-of-nations principles in its own analysis 
(Hyatt III, 587 US 230, 239-240, 139 S. Ct. 1485, 203 L. Ed. 2d 
768; see supra at 6). Those principles are not the only factor in 
the analysis, as they do not account for the unique structure of 
Constitution and the sovereignty States gave up in enacting it, 
but they must be considered, and they should be considered in 
their modern form. When the Constitution was enacted, there was 
no jus cogens norm prohibiting slavery. Today there is, and that 
would restrict the States’ sovereignty to reinstitute slavery with 
or without the Constitution. Thus, the concurrence’s observation 
that the Court has “fixed” the meaning of the Constitution’s 
text in its interpretation of certain constitutional rights (such as 
the Second Amendment in the Bruen line of cases) is off point 
(Halligan, J. concurring op at 8). The Constitution has no power 
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the Constitution had a certain conception of the law of 
nations, the Framers themselves understood that the 
rules of the law of nations were subject to change (William 
S. Dodge, Customary International Law, Change, and 
the Constitution, 106 Geo L J 1559, 1581-1582 [2018]; see 
Ware v Hylton 3 US 199, 281, 1 L Ed 568, 3 Dall. 199 [1796] 
[opinion of Wilson, J.] [“When the United States declared 
their independence, they were bound to receive the law 
of nations, in its modern state of purity and refinement”] 
[emphasis added]; US v the La Jeune Eugenie, 26 F Cas 
832, 846, F. Cas. No. 15551 [CCD Mass 1822] [“It does 
not follow, therefore, that because a principle cannot be 
found settled by the consent or practice of nations at one 
time, it is to be concluded, that at no subsequent period 
the principle can be considered as incorporated into the 
public code of nations”]; Letter from Thomas Jefferson to 
Thomas Pinckney [May 7, 1793] Founders Online, National 
Archives, https://founders.archives.gov/documents/
Jefferson/01-25-02-0616. [Original source: The Papers 
of Thomas Jefferson, vol. 25, 1 January—10 May 1793, 
ed. John Catanzariti. Princeton: Princeton University 
Press, 1992, 674-676] [noting that the principles of the 
law of nations “have been liberalized in latter times by 
the refinement of manners and morals, and evidenced 
by the Declarations, Stipulations and Practice of every 
civilized Nation”]). The subject matter, rules, and means 
of enforcements in international law have all changed since 
the ratification of the U.S. Constitution; the Constitution’s 

to fix the scope of state sovereignty in time, and the States have 
no sovereign power to violate jus cogens norms of international 
law today even if those norms did not exist at the time of the 
Constitution’s ratification.
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texts and historical understandings must be translated 
“in light of [these] changes” (Dodge at 1582).5

5.  For example, at the time of the Constitution’s ratification, 
slavery and genocide were not violations of customary international 
law. In Vattel’s time, sovereigns could support slavery or commit 
genocide within their own territory and no other sovereign would 
have had the right to interfere. The international prohibition 
of both was first expressed in conventions; today, both are 
recognized as jus cogens norms of customary international law (see 
Restatement [Third] of the Foreign Relations of the United States 
§ 702; see also Silvia Scarpa, Slavery, Oxford Bibliographies in 
International Law, https://www.oxfordbibliographies.com/display/
document/obo-9780199796953/obo-9780199796953-0097.xml [last 
updated May 29, 2014] [“Prohibitions of slavery and the slave trade 
in times of both peace and war are unanimously considered to 
be customary rules of international law, and they have attained 
the level of peremptory norms ( jus cogens principles)”]; United 
Nations, The Global Fight for Justice: How Genocide Prevention 
Became Law, https://www.un.org/en/video/global-fight-justice-
how-genocide-prevention-became-law [last accessed Oct. 11, 
2024] [“The International Court of Justice (ICJ) has repeatedly 
stated that the Convention embodies principles that are part of 
general customary international law. This means that whether 
or not States have ratified the Genocide Convention, they are 
all bound as a matter of law by the principle that genocide is a 
crime prohibited under international law”]; Reservations to the 
Convention on the Prevention and Punishment of the Crime of 
Genocide, Advisory Opinion, 1951 I.C.J. 15, 23 [May 28] [“(T)he 
principles underlying the (Genocide) Convention are principles 
which are recognized by civilized nations as binding on States, 
even without any conventional obligation”]). The Constitution is 
no more able to freeze the customary law of sovereignty in time 
than it is able to do so for genocide or slavery.
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B.

For the purposes of this appeal, however, it does 
not matter whether the sovereignty of state-created 
entities was frozen at the time the Constitution was 
enacted (as Judge Halligan assumes) or is altered as 
rules of international law change6. As Judge Halligan 
herself notes, “‘when a [State] government becomes a 
partner in any trading company, it divests itself, so far as 
concerns the transactions of that company, of its sovereign 
character, and takes that of a private citizen’” (Halligan, 

6.  The concurrence observes that the expansion of 
“traditional” functions of State governments is inconsistent 
with my position that sovereignty is informed by changes in 
international law, but it does so by conflating “traditional” with 
“core.” In 1600, the King of England created the East India 
Company; several other European nations followed suit. The 
East India Company is “traditional,” in the sense that it existed 
centuries ago, but—quite pertinently here—it was subject to suit 
for its commercial activities but not for its governmental acts in 
Asia, where it acted essentially as a sovereign (see Philip J. Stern, 
The English East India Company and the Modern Corporation: 
Legacies, Lessons, and Limitations, 39 Seattle U L Rev 423, 
432-33 [2016] [“the East India Company was subject at various 
times to common law and equity courts, civil law courts, or the 
prerogatives and obligations of the law of nations .  .  . (but) the 
East India Company in Asia nonetheless continued to operate 
its own courts and establish its own law”]; compare Nabob of the 
Carnatic v East India Company, 30 Eng. Rep. 521, 523 [1793] 
[Ch.] [dismissing action on sovereign immunity grounds where 
the East India Company’s challenged acts were in the nature of 
treaty making] with Moodalay v Morton, 28 Eng. Rep. 1245, 1246 
[1785] [Ch.] [rejecting sovereign immunity where the East India 
Company’s challenged acts were commercial]). In short, all core 
functions are traditional, but not all traditional functions are core.



Appendix A

49a

J. concurring op at 4 n 1, quoting Bank of United States v 
Planters’ Bank of Ga., 22 U.S. 904, 9 Wheat [22 US] 904, 
907, 6 L. Ed. 244 [1824]). Although in Planters’ Bank the 
Court considered the Eleventh Amendment, the Court 
determined that because “the Planters’ Bank of Georgia 
is not the State of Georgia, although the State holds an 
interest in it,” it possessed no “sovereign character,” and 
therefore could be sued in any court.

Thus, if the sovereignty of the States is as it was at 
the time they ratified the Constitution, Planters’ Bank 
instructs that entities such as New Jersey Transit cannot 
invoke the sovereignty of the States. Judge Halligan offers 
an explanation: that subsequently the Supreme Court has 
moved to an “arm of the State” test, beginning with Mt. 
Healthy City Bd. of Ed. v Doyle (429 US 274, 97 S. Ct. 568, 
50 L. Ed. 2d 471 [1977]). There are two difficulties with 
that argument. First, Mt. Healthy and the other cited 
cases concern Eleventh Amendment immunity, not the 
inherent sovereign immunity of the States. The use of the 
arm-of-the-state test for that purpose does not bear on 
the test for the scope of the inherent sovereign immunity 
of States (see section IV, infra).

Second, Mt. Healthy and the other cases cited by the 
concurrence either support my view or are irrelevant. 
In Mt. Healthy, the Court relied on its longstanding 
doctrine that “[t]he bar of the Eleventh Amendment to 
suit in federal court . . . does not extend to counties and 
similar municipal corporations” (429 US at 280). Municipal 
corporations are, of course, created by States, and they 
serve a governmental function. Nevertheless, settled 
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doctrine is that such entities can be sued in federal court7. 
If they had some sovereign immunity (setting aside the 
Eleventh Amendment’s bar, which does not apply to 
them), they could not be sued at all. New Jersey Transit 
is even less like the State than a municipal corporation; 
Mt. Healthy strongly suggests it possesses no sovereign 
immunity.8

7.  See, e.g., Lake Country Estates, Inc. v Tahoe Regional 
Planning Agency (440 US 391, 401, 99 S. Ct. 1171, 59 L. Ed. 2d 
401 [1979] (“the Court has consistently refused to construe 
the [Eleventh] Amendment to afford protection to political 
subdivisions such as counties and municipalities, even though such 
entities exercise a ‘slice of state power’”).

8.  Hess v Port Auth. Trans-Hudson Corp. (513 US 30, 115 
S.  Ct. 394, 130 L.  Ed.  2d 245 [1994]) holds that the Eleventh 
Amendment does not bar the federal courts from hearing claims 
against an entity formed with federal approval pursuant to the 
Compact Clause, because in such cases “the federal tribunal 
cannot be regarded as alien in this cooperative, trigovernmental 
arrangement.” That holding is unrelated to any issue present here. 
In Regents of the Univ. of California v Doe (519 US 425, 117 S. Ct. 
900, 137 L. Ed. 2d 55 [1997]), the Court answered the “narrow 
question . . . [of] whether the fact that the Federal Government has 
agreed to indemnify a state instrumentality against the costs of 
litigation, including adverse judgments, divests the state agency of 
Eleventh Amendment immunity” (id. at 426). The Court expressly 
declined to address whether the University enjoyed the sovereign 
immunity of California (id. at 431-32). Thus, the case says nothing 
about even the scope of Eleventh Amendment immunity, much 
less the inherent sovereign immunity of state-created entities. 
Finally, in Lake Country Estates, another Eleventh Amendment 
case involving an entity created pursuant to the Compact Clause, 
“California and Nevada have both filed briefs in this Court 
disclaiming any intent to confer immunity on” the entity they 
had created with federal approval (440 US at 401). Both Eleventh 
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C.

I turn, then, to the common law. Common law is fully 
in accord with the law of nations. Although under English 
common law the maxim “the King can do no wrong” is 
frequently found, its meaning was limited to the monarch, 
not the monarch’s subjects, and was not absolute even as to 
the monarch. Thus, for example, although the King himself 
could not be brought into court, “if the tortious act were 
that of an agent or servant of the King, it was conclusively 
presumed to be without his sanction. The subject might 
sue the actual tortfeasor, and the latter could not plead 
in defense that it was done by royal authority” (Herbert 
Barry, The King Can Do No Wrong, 11 Va L Rev 5 349, 
356 [1925]). Barry recounts two illustrative cases under 
English common law: Earl of Danby’s Case (1679), in 
which the King assumed responsibility for Danby’s act and 
granted a pardon, which was deemed ineffective because 
of the irrebuttable presumption that the King could do 
no wrong; and Feather v The Queen (1865), which held: 

“‘from the maxim that the King cannot do 
wrong it follows as a necessary consequence 
that the King cannot authorize a wrong . . . In 
our opinion no authority is needed to establish 
that a servant of the Crown is responsible to 
law for a tortious act done to a fellow subject 
though done by authority of the Crown’” (id.).

Amendment immunity and sovereign immunity are waivable, so 
Lake Country tells us nothing about the scope of New Jersey 
Transit’s claim to immunity.
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Thus, under English common law, sovereign immunity 
extended to the sovereign personally but did not insulate 
tortious acts from suit even when directed by the sovereign 
(see also supra n 6).

The American common law concept of sovereign 
immunity, to the extent resting on the proposition that 
if the monarch could do no wrong, neither could the 
government, was cabined in the same way it had been 
under English common law: “the English maxim does not 
declare that the government, or those who administer it, 
can do no wrong; for it is a part of the principle itself that 
wrong may be done by the governing power, for which the 
ministry, for the time being, is held responsible” (Langford 
v United States, 101 US 341, 343, 25 L. Ed. 1010, 15 Ct. 
Cl. 632 [1879]).

II.

The next question is whether and to what degree 
the unique structure of the federal Constitution altered 
the sovereignty States held under the law of nations or 
common law. Hyatt III soundly rejected Hyatt’s argument 
that States retained the power of fully independent nations 
completely to deny immunity to fellow sovereigns. The 
Court observed that Hyatt’s argument failed to account 
for how the Constitution and the “deprivation of traditional 
diplomatic tools” reordered the States’ relationships with 
one another (Hyatt III at 248). The Constitution “divests 
the States of the traditional diplomatic and military tools 
that foreign sovereigns possess” and “deprives them 
of the independent power to lay imposts or duties on 
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imports and exports, to enter into treaties or compacts, 
and to wage war” (id. at 245). Each State’s equal dignity 
and sovereignty under the Constitution implies certain 
constitutional “limitation[s] on the sovereignty of all of its 
sister States” (id., quoting World-Wide Volkswagen Corp. 
v Woodson, 444 US 286, 293, 100 S. Ct. 559, 62 L. Ed. 2d 
490 [1980]). One of those limitations is the States’ inability 
to ignore the sovereign immunity of their sister States 
(Hyatt III at 245).

Under the plan of the Constitution, the same federalist 
principles that protect interstate sovereign immunity 
bear on the question of what entities can claim sovereign 
immunity. Although not disturbing many of the attributes 
of State sovereignty, the Constitution deprived States of 
certain remedies they previously held as sovereigns to 
respond to harm caused by other States inside their own 
borders. Thus, if New York disapproves of New Jersey 
Transit’s operations within New York, New York cannot 
cut off trade with New Jersey, forbid New Jersey Transit 
from operating in New York (see e.g. City of Philadelphia 
v New Jersey, 437 U S 617, 98 S. Ct. 2531, 57 L. Ed. 2d 475 
[1978]), or declare war on New Jersey.

But just as the Constitution did not expressly 
disturb the right of States to be haled into the court 
of another State, it did not expressly disturb the law-
of-nations attribute of sovereignty entitling States to 
regulate matters within their own borders. Hyatt III 
itself presented a situation in which those two rights 
of a sovereign were at least arguably in tension: the 
alleged torts occurred in Nevada, but the actions were 
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taken by agents of California pursuing an alleged tax 
evader. However, whether the Franchise Tax Board was, 
effectively, the State of California was not at issue before 
the Supreme Court in any of the three Hyatt decisions. 
Turning back to the law-of-nations principles discussed 
earlier, we can see that Hyatt III, which concerned 
California’s ability to obtain tax revenues from its own 
residents, involved Nevada’s interference with that core 
governmental function. As Hyatt III observed, “‘[i]t does 
not .  .  . belong to any foreign power to take cognizance 
of the administration of [another] sovereign,’” which 
is precisely what Nevada’s lawsuit would have done 
by allowing a tort recovery for California’s attempt to 
pursue an alleged tax evader. Here, however, New Jersey 
Transit’s operations are not core functions necessary to 
the operation of a state government; they are commercial 
operations that, though undeniably important, would not 
have been clothed with sovereign immunity when causing 
torts in another sovereign’s jurisdiction. Instead, the 
sovereign in whose territory the tort occurred was the 
forum in which claims would be adjudicated, and a foreign 
sovereign refusing to make recompense would have been 
in violation of the law of nations.

Thus, the constitutional structure would not deem 
New Jersey Transit to be clothed with the immunity of the 
State of New Jersey. States are immune in other States’ 
courts for their activities that are core governmental 
functions—functions that concern the essential existence 
and administration of a government qua government. 
Under law-of-nations principles, however, other activities 
by state-created entities are not.
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III.

New Jersey Transit contends that New Jersey’s own 
characterization of New Jersey Transit is controlling, 
and the majority, though rejecting that notion, concludes 
that the characterization is relevant. I disagree. As Hyatt 
III makes clear, the source of the sovereign immunity of 
the States is the law of nations and the common law, as 
modified by the U.S. Constitution. There is no suggestion 
in Hyatt III that state law figures into the equation (except 
to the extent it might evidence a waiver of sovereign 
immunity), and for good reason: if it did, States could 
extend their sovereign immunity to any manner of activity 
occurring outside of their borders, simply by enacting 
statutes that, for example, placed a commercial entity 
under direct executive branch control, stated that the 
entity possessed sovereign immunity, and made the State 
directly liable for judgments against it.

New Jersey Transit’s theory would not only insulate 
it from all torts its buses commit in New York, but even 
from liability if it used the right statutory words to 
create, operate and supervise a shooting gallery with live 
ammunition in Times Square that caused dozens of deaths 
each day9. The same problem, to a lesser degree, infects 

9.  By referring to the Supreme Court’s original jurisdiction 
over disputes between States (majority op at 14, n 5), the majority 
may be suggesting that New York could bring a parens patriae 
suit against New Jersey directly in the U.S. Supreme Court under 
some unspecified circumstance and under some unspecified theory, 
that somehow would prevent New Jersey from either setting up 
a shooting gallery in Times Square or negligently running over 
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New York pedestrians on New York City streets. The majority’s 
suggestion is novel in its vagueness and in historical practice. 
The Court’s original jurisdiction is commonly used in cases of 
boundary disputes or interstate water rights (see e.g. Kansas 
v Missouri, 322 US 213, 64 S.  Ct. 975, 88 L.  Ed. 1234 [1944]; 
New Jersey v New York, 283 US 336, 51 S.  Ct. 478, 75 L.  Ed. 
1104 [1931]). It is difficult to envision a scenario in which New 
York could bring suit against New Jersey under the Supreme 
Court’s original jurisdiction to resolve a citizen’s ordinary tort 
claim (whether intentional or negligent), or even a collection of 
them. Were such a claim viable, in asking the source of the rule 
of decision when weighing the sovereignty interests of one state 
against the sovereignty (or other) interest of the other, it is worth 
noting that, in exercising its original jurisdiction, the Court 
has applied principles of international law to resolve interstate 
disputes (see e.g. Louisiana v Mississippi, 202 US 1, 49-50, 26 
S. Ct. 408, 50 L. Ed. 913 [1906] [applying the “thalweg” doctrine 
of international law to a boundary dispute]). Unlike the Eleventh 
Amendment jurisprudence on which the majority relies, such 
cases, which involve disputes between co-equal States, suggest 
that my approach, not the majority’s, is correct. 

As to the concurrence’s terse observation that New Jersey’s 
operating a shooting gallery in Times Square “would be plainly 
unconstitutional” (Halligan, J. concurring op at 12), it is not clear 
what part of the Constitution would support that claim. It is also 
unclear why a suit to enjoin New Jersey from running a negligently 
constructed shooting gallery in Times Square would not offend 
New Jersey’s sovereignty but a suit to enjoin it from driving buses 
negligently would. Perhaps the analysis rests on the difference 
between injunctive and monetary relief, though the citations to 
Ex Parte Young and the Woolhandler article do not illuminate the 
point. The former suggests that the Eleventh Amendment would 
not bar a suit in federal court against the bus driver to stop driving 
negligently (or perhaps against the New Jersey Transit official 
responsible for hiring drivers, to enjoin that person from hiring 
negligent drivers), and latter suggests that before the Eleventh 
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the majority’s reliance on New Jersey law to determine 
whether New Jersey Transit is entitled to be treated as 
New Jersey itself for sovereign immunity purposes. A 
cabining principle is required, and Hyatt III directs that 
the law of nations and common law, as modified by the 
U.S. Constitution, must be the source of that cabining 
principle—not State law.

To preserve the equal sovereignty between States, 
interstate sovereign immunity must protect those acts that 
are necessary to a State’s functioning as a government, 
but cannot extend to acts that do not carry with them 
the essential attributes of sovereignty. Providing public 
transportation is undoubtedly an important function 
of a modern government. But the analysis for whether 
an entity constitutes the State for interstate immunity 
purposes is not whether a function is important. Rather, 
it is about whether that function is a necessary attribute 
of a State’s existence and operation as a State.

In sum, both historical practice and constitutional 
structure protect States from being subjected to suits in 
sister States’ courts when engaged in core governmental 
functions. At minimum, core functions include collecting 
taxes, running elections, and use of police power—acts 

Amendment, the Constitution would have allowed a federal damage 
suit against the driver, though not after. In any event, the shooting 
gallery might be immensely profitable, and shutting it down via an 
injunction might have a very substantial impact on New Jersey’s 
fisc. My view is much simpler: unless a New York lawsuit would 
impair the core governmental functions of New Jersey, what 
happens in New York stays in New York.
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necessary for the State to maintain its sovereign status 
and sustain itself as a government10. Hyatt III involved 
exactly that. In contrast, when a governmentally created 
entity is not acting in a sovereign capacity, it is no different 
from an individual tortfeasor. That was true under the law 
of nations and the common law, and the plan of the U.S. 
Constitution did not change that.11

10.  The concurrence critiques my approach for offering a 
“skimpy” “minimalist” view of a State’s core functions (Halligan, 
J. concurring op at 11). Again, the question here is not whether 
a function is socially useful; the question is whether a State is 
immune for that function when a commercial actor of its creation 
and under its supervision inflicts injuries upon persons outside its 
own borders. My answer may or may not “enhance accountability 
for harms inflicted by bad actors,” but it does not cramp the ability 
of a State to “provid[e] for the welfare of its citizens” (Halligan, 
J. concurring op at 11)—except in the sense that it might stop a 
State from pillaging a neighbor. It establishes a limiting principle 
to distinguish between those functions that are inherently “State-
like,” and those functions that are not (i.e., when a State is acting 
no differently than a private party might). Distinguishing by 
function also offers the benefit of simplicity, in contrast to the 
majority’s absence of a test—refraining from choosing among 
the several different multi-factored tests offered by the federal 
appellate courts on the ground that they all lead to the same result 
in this case.

11.  For two reasons, I disagree with the concurrence that 
drawing this distinction with respect to another State’s policies is 
“fraught” (Halligan, J. concurring op at 10). First, New York is not 
drawing the distinction with respect to another State’s policies—
the U.S. Constitution is, and the test will ultimately be determined 
by the Supreme Court, not any State court. We just happen to be 
the ones with this case at this moment, but even we are not trying 
to determine the question based on any New York law, but rather 
on the U.S. Constitution, about which we are required to make 
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IV.

The other point where I depart from the majority is its 
reliance on Eleventh Amendment jurisprudence to inform 
whether New Jersey Transit possesses New Jersey’s 

interim judgments from time to time. Second, the concurrence 
again cites Garcia, this time for the proposition that distinguishing 
between another State’s governmental and proprietary functions 
is a matter be left to the people “acting not through the courts 
but through their elected legislative representatives” (Halligan, 
J. concurring op at 10). However, although New Yorkers and 
New Jerseyans are represented in Congress (and through their 
representatives can decide, apropos of Garcia, whether they want 
state employees to be subjected to federal labor laws), New Yorkers 
are not represented in New Jersey’s legislature. With respect 
to New Jersey Transit’s operation within New York borders, 
New Yorkers have no power to “determine . . . what services and 
functions the public welfares requires” (id., quoting Garcia, 469 
US at 546 [internal quotation marks omitted]). The dissent makes 
the same mistake (see dissenting op at 7, n 2 [“(A) judge is not in 
a better position than a duly-elected legislature to choose for its 
population what are its government’s core functions”]). The New 
Jersey legislature may have the power to determine what functions 
are “essential” and thereby immune within New Jersey’s borders 
(dissenting op at 7), but when New Jersey inflicts injuries within 
the territory of another sovereign, it cannot be the case that 
New Jersey can decide which of its acts are immune. The dissent 
would not give New Jersey the final say, but rather, would have 
the judiciary determine “whether that state has sufficient control 
over a public entity” such that it is an arm of the State (dissenting 
op at 7, n 2). I agree with the dissent that the judiciary—ultimately 
the U.S. Supreme Court—must determine whether an entity like 
New Jersey Transit benefits from the State’s sovereign immunity, 
but I disagree that the State’s self-described statutory “control” 
over the entity should be relevant to that determination.
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sovereign immunity. The considerations pertaining to 
whether a state-created entity is deemed to be the State 
for purposes of Eleventh Amendment jurisprudence are 
not germane to the determination of whether a State is 
sovereign for interstate sovereign immunity purposes. 
The doctrines come from two very different sources and 
are fundamentally different in purpose and character.

Although the inability of federal courts to hear claims 
brought by citizens against States is often referred to 
as an “immunity,” it is not a sovereign immunity, but a 
restriction of the judicial power of the federal courts alone. 
The Amendment reads:

“The Judicial power of the United States shall 
not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of 
the United States by Citizens of another State, 
or by Citizens or Subjects of any Foreign State” 
(US Const Amend XI).

The amendment does not mention sovereign immunity, 
but instead places a limit on the power of the federal 
courts. Indisputably, the Amendment was passed as a 
swift response to Chisholm v Georgia (2 US 419, 429, 2 
Dallas 419, 1 L. Ed. 440 [1793]), in which a citizen of South 
Carolina, sued the State of Georgia to recover a debt. 
The Supreme Court held that Georgia had no sovereign 
immunity and allowed the claim to proceed. Although the 
U.S. Supreme Court’s decisions have not been consistent 
as to whether Chisholm was correctly decided (compare 
New Hampshire v Louisiana, 108 US 76, 91, 2 S.  Ct. 
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176, 27 L. Ed. 656, 4 Ky. L. Rptr. 915 [1883] [“Under the 
Constitution, as it was originally construed, a citizen of 
one State could sue another State in the courts of the 
United States for himself”] with Alden v Maine, 527 US 
706, 722, 119 S. Ct. 2240, 144 L. Ed. 2d 636 [1999] [“The 
text and history of the Eleventh Amendment also suggest 
that Congress acted not to change but to restore the 
original constitutional design”]), in any event the Eleventh 
Amendment concerned the power of the federal courts to 
entertain suits against States. The federal government 
itself is a creation of the States; the extent to which the 
courts of the States’ new creation could adjudicate claims 
against them was a political question to which the States 
were free to provide any answer on which they agreed. 
It was not limited by law-of-nations or common law rules.

Thus, even if the motivation for the Eleventh 
Amendment rested, ultimately, in the States’ interest in 
the preservation of their sovereignty, they were completely 
free to limit the federal power as they saw fit—without 
regard to the law of nations or the common law. The 
question the States answered, both in the Tenth and 
Eleventh Amendments, was how powerful they wished 
the federal government to be. The factors the majority 
borrows from federal Eleventh Amendment jurisprudence 
(the State’s intent in creating an entity; its direction of the 
entity’s conduct; and the effect of an adverse judgment on 
the State’s fisc) are fine considerations when fashioning the 
contours of a doctrine created by the States to restrict the 
power of the federal courts they created, but are wholly 
unmoored from the dictates of law-of-nations or common 
law conceptions of sovereignty, which the States are not 
free to modify.
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That difference leads to my disagreement with the 
majority’s resort to Eleventh Amendment jurisprudence 
instead of the law-of-nations and common law jurisprudence 
to which Hyatt III directs us. Factors such as the extent to 
which a State will have to pay a judgment or the degree of 
control a State has chosen to exercise over an entity may 
be relevant in settling the constitutional balance between 
state and federal power. But those concepts have no basis 
in law-of-nations or common law jurisprudence.12

The majority’s criticism of my approach evidences a 
misunderstanding both of U.S. Supreme Court precedent 
and of my approach. The majority understands my 
approach as rejecting the proposition that the Eleventh 

12.  The disagreement between the majority and dissenting 
opinions as to whether the impact on a State’s fisc affects the 
determination of the scope of sovereign immunity is better 
resolved by my approach (compare majority op at 15-16 with 
dissenting op at 2). The question, as I see it, is not whether or 
how much a State’s fisc is affected, but the nature of function the 
foreign state seeks to adjudicate. If State A would impair State 
B’s fisc by rendering a decision that interferes with State B’s core 
governmental functions (as in Hyatt II), State B’s sovereignty acts 
to bar that suit. But if, as in this case, State A’s adjudication of an 
injury caused within the borders of State A by an entity created 
by State B would impair State B’s fisc through a judgment against 
State B’s injury-causing entity, State B’s sovereignty would not bar 
that suit. In the first example, State B cannot avoid an adjudicatory 
effect on its fisc without curtailing a core governmental function 
(taxation of its residents, in Hyatt III); in the second, State B can 
avoid an adjudicatory effect on its fisc by curtailing its operations 
within State A’s borders. Or, more sensibly, it can account for 
the cost of foreign tort judgments in the business plan for its 
extraterritorial commercial operations.
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Amendment “reflects” the inherent sovereign immunity 
of the States or the proposition that the Eleventh 
Amendment confirms that the States have some measure 
of sovereignty not diminished by the Constitution. I accept 
both. The majority has confused motive and means. States 
had sovereignty before they ratified the Constitution. 
It is hardly a novel proposition, as Hyatt III notes, 
that States ceded some of that sovereignty by ratifying 
the Constitution. It is certainly true that the States 
viewed Chisholm as something that was an unintended 
and undesirable consequence of the Constitution they 
had just adopted, and that their view of sovereignty 
led them to assert their sovereignty by disabling the 
federal courts from hearing cases in which they were 
defendants. The means they chose—disabling the federal 
courts—was unquestionably motivated by their view as 
to state sovereignty vis-à-vis the federal government, 
and collectively they had the power to regulate that 
relationship as they saw fit. Although their view of their 
sovereignty was the reason they chose to act, the rules 
that have been developed to define the contours of the 
means they chose do not bear on the extent of sovereignty 
they had vis-à-vis each other. Whereas States were 
able to constrict or expand the power of the federal 
government, motivated by sovereignty or otherwise, 
they had no power to affect the inherent sovereignty 
that they possessed before ratification unless the plan of 
the Constitution altered it. The means chosen to restrict 
the federal government—the Eleventh Amendment and 
jurisprudence thereunder—certainly tell us that States 
were motivated by sovereignty, but do not tell us that 
the means adopted to restrict the federal government 
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(or the jurisprudence related thereto) have import when 
determining the scope of interstate sovereign immunity 
or—more particularly—that the jurisprudence defining 
how to implement the chosen means helps to define the 
scope of interstate sovereign immunity.

To put this into a simple illustration, I post signs 
around my property saying, “no trespassing; persons 
engaged in solicitation will be prosecuted as trespassers.” 
My motivation is my sovereignty (if we could call it that) 
over the property I own. I develop a system of rules 
about who is engaged in solicitation (e.g., it excludes 
solicitation for local charities but not national charities, 
excludes solicitation by businesses I already deal with, 
and excludes people who merely drop off advertising 
circulars without r inging the bell). Additionally, 
neighborhood families sometimes play catch on my lawn 
without permission, and I don’t prosecute them. My “no 
trespassing” sign surely evidences my belief that I have 
sovereignty in my property that is important to me, but 
it would be a huge mistake to infer from the solicitation 
rules that those rules (or my disregard of ball-playing 
families) determines the scope of my sovereignty. By 
relying on the Eleventh Amendment jurisprudence to 
determine the scope of interstate sovereign immunity, 
the majority is importing my rule barring solicitations 
to define the extent of my sovereignty. Hyatt III affirms 
that “The ‘sovereign immunity of the States,’ we have 
said, ‘neither derives from, nor is limited by, the terms 
of the Eleventh Amendment’” (Hyatt III [587 US at 243], 
quoting Alden [527 US at 713] [emphasis added]). As I 
read Hyatt III, it says that interstate sovereign immunity 
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exists independently of the Eleventh Amendment and is 
not defined or cabined by the jurisprudence thereunder.13

13.  The concurrence claims that Hyatt III tore “down the 
wall that had separated Eleventh Amendment immunity from 
interstate immunity” and “suggest[ed] that the same doctrinal 
inquiry may apply to both strands of immunity” (Halligan, J. 
concurring op at 5). The support for the concurrence’s contention 
appears to be the section in the Hyatt III opinion that rejected 
Hall’s reading of history that inferred from “the lack of an 
express sovereign immunity granted to the States and from the 
Tenth Amendment that the States retained the power in their 
own courts to deny immunity to other States” (Hyatt III, 587 US 
237; Halligan, J. concurring op at 6). I fully accept Hyatt III’s 
proposition that Hall misread the historical record on this point. 
I also accept that there may be overlap in the historical materials 
to which courts turn in interpreting the Eleventh Amendment 
and the sources to which Hyatt III directs. But it simply does not 
follow (and is a misreading of Hyatt III) that Hyatt III “reject[ed] 
[the] historical and analytical distinction between interstate and 
Eleventh Amendment immunity” or in any way implied the two 
inquiries are indistinguishable (Halligan, J. concurring op at 
5-6). It is not an “ahistorical literalism” to say that the Eleventh 
Amendment is not an immunity: The Eleventh Amendment is an 
Amendment. The Amendment affirmed and gave constitutional 
force to aspects of the preexisting immunity of the States, but 
it is not itself that immunity, and it is a mistake to treat “the 
written text of the Amendment, and the unwritten doctrines of 
state sovereign immunity, as one and the same” (William Baude 
& Steven E. Sachs, The Misunderstood Eleventh Amendment, 
169 U Pa L Rev. 609, 611 [2021]). The true ahistorical literalism is 
the concurrence’s assumption that there is “virtue” in “ensuring 
that a non-state entity will be amenable to suit in both federal 
and state court” (Halligan, J. concurring op at 5). Again, because 
Eleventh Amendment “immunity” is not an immunity but rather 
a disability imposed on federal courts, there is no reason the two 
doctrines should be aligned, and it is axiomatic that the federal 
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Doubtless, the States quickly ratified the Eleventh 
Amendment out of concerns for an incursion on their 
sovereignty, which preexisted the Constitution. Thus, 
the Eleventh Amendment “ is but one particular 
exemplification” of the sovereign immunity of the States 
(see majority op at 8, quoting Federal Maritime Comm’n 
v South Carolina Ports Authority, 535 US 743, 753, 122 
S. Ct. 1864, 152 L. Ed. 2d 962 [2002]). But using that “one 
particular exemplification”—crafted by the States to set 
their relationship with the new federal courts—to set the 
rules for determining whether State actions are sovereign 
vis-à-vis each other, makes no sense. For example, the 
need for food might cause a university to negotiate a meal 
plan for students, but we would be mistaken to use the 
contours of the meal plan to set rules the university would 
use to provide food for the faculty club or at alumni events 
or, as relevant here, to define the limits of the university’s 
authority to provide food to persons on campus. Indeed, 
the majority’s recognition that “the Eleventh Amendment 
does not define the scope of the States’ sovereign 
immunity” (majority op at 8 [quoting Federal Maritime 
Comm’n, 535 US 743, 753, 122 S. Ct. 1864, 152 L. Ed. 2d 

courts are courts of limited jurisdiction, whereas state courts are 
courts of general jurisdiction, able to hear many cases that federal 
courts cannot hear. It is not an anomaly for an entity to have no 
immunity from suit in one jurisdiction and yet be protected from 
suit in another because the courts of that jurisdiction have been 
disabled from hearing such suits; rather, the anomaly is to treat 
New Jersey’s relation to New York’s courts as equivalent to New 
Jersey’s relation to the federal judicial power in the context of the 
constitutional design. The underlying action in Hyatt III, like the 
action at issue here, “involved no federal power at all” (Baude & 
Sachs at 621).
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962]), makes one wonder why the majority would rely on 
Eleventh Amendment jurisprudence to define, or even 
inform, the scope of state sovereign immunity.

The majority’s reliance on Penn East is particularly 
curious. In Penn East, the Court held that the States ceded 
their sovereign immunity to permit the federal government 
to take state-owned lands through condemnation and could 
delegate that power to private entities. The Court rejected 
Justice Gorsuch’s view that the Eleventh Amendment 
independently barred the federal courts from hearing the 
condemnation action because once the States ceded that 
sovereignty as part of the plan of the Constitution (and, 
as the Court noted, such actions had long been prosecuted 
in federal court), the Eleventh Amendment could not be 
read to disable the federal courts from adjudicating such 
actions. Contrary to the majority’s assertion, this does 
not bear on my approach at all. I do not contend that 
the Eleventh Amendment has nothing to do with state 
sovereignty or dispute that its underlying motivation was 
state sovereignty. But to determine the scope of state 
sovereign immunity, I turn to rules that define sovereign 
immunity, not rules that pertain to Eleventh Amendment 
immunity. The majority’s approach is infamously used in 
the parable of the blind men and the elephant, with the 
majority using a single body part (Eleventh Amendment 
doctrine) to determine the entirety of the animal (state 
sovereign immunity doctrine).14

14.  There is a slight difference: all the observed elephant 
parts were subsets of the elephant. Although Eleventh Amendment 
“immunity” is an intersecting set with, not a subset of, state 
sovereign immunity, that distinction does not matter for the 
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Under the majority’s approach, a State could create 
an entity and vest it with sovereign immunity regardless 
of its function or location—even if it operated exclusively 
within another State’s territory—so long as the creating 
State announced its intent to make it a sovereign entity, 
directly controlled its actions, and would be responsible for 
a judgment against it. In my view, none of those factors is 
salient in determining whether a State-created entity has 
the sovereign immunity of the State. That analysis turns 
on the function of the entity. If it is the sovereign itself—
meaning engaged in a function that is an essential feature 
of existing as a government—it is immune. If not, it is not, 
regardless of the intent, control or ultimate monetary 
liability of the State. A commercial entity licensed or run 
by a sovereign could not escape liability by explaining that 
the sovereign would have to pay a large judgment itself, or 
that the sovereign controlled and directed the commercial 
entity’s actions15. As A. V. Dicey explained:

purpose of explaining the faults in majority’s approach. Indeed, 
because one is not a subset of the other, it would be as if one of the 
blind men touched not just a part of the elephant but something 
else as well.

15.  See, e.g. Farnell v Bowman (12 App. Cas. 643, 649 
[1887] [“(T)he local Governments in the Colonies, as pioneers of 
improvements, are frequently obliged to embark in undertakings 
which in other countries are left to private enterprise, such, for 
instance, as the construction of rail ways, canals and other works 
for the construction of which it is necessary to employ many 
inferior officers and workmen. If, therefore, the maxim that ‘the 
king can do no wrong’ were applied to Colonial Governments in 
the way now contended for by the appellants, it would work much 
greater hardship than it does in England”]).
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“‘The King can do no wrong’ .  .  . means, in 
the first place, that by no proceeding known 
to the law can the King be made personally 
responsible for any act done by him; if (to give 
an absurd example) the Queen were herself to 
shoot the Premier through the head, no court 
in England could take cognisance of the act. 
The maxim means, in the second place, that 
no one can plead the orders of the Crown or 
indeed of any superior officer in defence of 
any act not otherwise justifiable by law” (A. V. 
Dicey, Introduction to the Study of the Law of 
the Constitution 24 [5th ed. 1897]).

The Queen would not shoot the Prime Minister through 
the head, nor would New Jersey establish a shooting 
gallery in Times Square to murder tourists. My point, 
though, is that the test used to determine whether a 
state-created entity is entitled to sovereign immunity 
must account for the fanciful as well as the realistic, else 
it is not a logically sound test.16

16.  I disagree with my concurring colleague’s view that 
scenarios that are unlikely to come to pass are not relevant to 
test a rule. As one can see, the eminent British scholar A.V. Dicey 
subscribes to my view. More to the point, though, Hyatt III changed 
the prevailing law on sovereign immunity, and the question is how 
to formulate a rule that has a sound theoretical underpinning and 
does not wreak havoc in the real world. A rule that a state-owned 
entity is immune from damage cause in another State—no matter 
how severe or how negligent (let’s presume that a State would not 
intentionally cause harm in another State)—would give States 
the incentive to enter the commercial arena more broadly than 
simply by owning transportation companies. Perhaps Michigan 
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The majority backtracks a little from its three-element 
test drawn from Eleventh Amendment jurisprudence, 
saying that it “analyze[s] each consideration with the 
fundamental goal of determining whether allowing a 
suit against the foreign state-created entity to proceed 
in our courts would offend our sister State’s dignity” 
(majority op at 12). But if that, not the three-factor test 
(with freedom to diverge based on unnamed “more specific 
subfactors that might be relevant to some cases” [id.]), is 
the majority’s test, it sounds suspiciously like Hall’s comity 
test, which was emphatically overturned by Hyatt III. 
Moreover, what would not offend a sister State’s dignity 
is an amorphous question. The test I propose is clear and 
consistent with the narrowness of the law of nations and 
common law understanding of the extent to which actors 
other than the sovereign itself would be amenable to suit, 
even if the sovereign, ultimately, paid the judgment.

V.

I appreciate that the path forward from Hyatt III is 
unclear, that the U.S. Supreme Court must ultimately 
provide the rule and rationale, and that history provides 
room for disagreement. Very simply, though, I see nothing 
in history, the law of nations, the common law, the U.S. 

should purchase an automobile company and maintain complete 
immunity from automobile defect lawsuits, or require them to be 
brought only in Michigan courts. In the real world, we deal with 
these sorts of issues regularly, because many foreign sovereigns 
own commercial entities and, as described briefly herein, in the 
real world we do not consider them immune from suit in our courts 
for those sorts of activities (see supra at 9-11).
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Constitution or Hyatt III that would suggest that New 
Jersey Transit can send buses into New York, injure New 
York pedestrians (whether accidentally or intentionally), 
and claim immunity from suit in New York.
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RIVERA, J. (dissenting):

The primary issue on appeal is whether New Jersey 
Transit (NJT) may invoke sovereign immunity in plaintiffs’ 
personal injury action filed in our state courts. I conclude 
it may do so, in accordance with the reasoning and holding 
of Franchise Tax Bd. of Cal. v Hyatt (587 US 230, 244-
247, 139 S. Ct. 1485, 203 L. Ed. 2d 768 [2019] [hereinafter 
Hyatt III]). Although we reach different conclusions on 
this ultimate question, I agree with the majority that 
our analysis should consider whether this suit against 
NJT in a New York court offends New Jersey’s dignity 
as a sovereign (see majority op at 2). However, unlike the 
majority, I do not believe that the primary consideration 
is whether New Jersey has disavowed “legal liability or 
ultimate financial responsibility” for a judgment against 
NJT (majority op at 16). Instead, sovereign immunity 
bars private suits against NJT in our courts because 
New Jersey: (1) regards NJT as an arm of the State; (2) 
empowers NJT to perform an essential governmental 
function; and (3) endows NJT with exclusive powers of 
the State in furtherance of the enabling act’s statutory 
purpose. The latter include eminent domain, police power, 
and ownership of tax-exempt property in the State’s name.

Notably, New Jersey has consented to private suit 
against NJT for alleged injurious conduct only in its 
own state courts. We are without constitutional power to 
ignore this choice and have no authority to demand that 
NJT answer for its conduct in New York. Doing so would 
be an act of superiority over New Jersey, in derogation 
of interstate sovereign immunity and an affront to New 
Jersey’s dignity as a coequal, independent state.
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I.

In Hyatt III, the United States Supreme Court 
overruled its prior precedent and held that the Constitution 
prohibits a state from being privately sued without its 
consent in the courts of another state (587 US at 244-247). 
The Court clarified that, “[a]lthough the Constitution 
assumes that the States retain their sovereign immunity 
except as otherwise provided, it also fundamentally 
adjusts the States’ relationship with each other and 
curtails their ability, as sovereigns, to decline to recognize 
each other’s immunity” (id. at 237).

To understand Hyatt III’s implications for interstate 
sovereign immunity, we must examine the legal principles 
the Supreme Court extracted from the doctrine’s history.1 

1.  Chief Judge Wilson’s concurrence proposes more broadly 
to look to the common law and to customary international law, 
“as Hyatt III directs” (Wilson, Ch. J. concurring op at 9). Hyatt 
III, however, does not demand any such inquiry. In determining 
the bounds of interstate sovereign immunity under the Federal 
Constitution, we are bound not by the Supreme Court’s historical 
analysis or even by its historical method, but only by its statements 
of law. The statements relevant here were relatively narrow. Hyatt 
III does not command that states’ immunity today encompasses 
precisely what a historian or a judge might think was conferred 
by the common law and the law of nations before ratification, 
as modified by the Constitution. Rather, that case teaches that 
“States retained immunity from private suits” before ratification, 
“both in their own courts and in other courts” (Hyatt III, 587 US 
at 249). Hyatt III leaves open whether other common-law and 
law-of-nations principles were among those “shared by the States 
that ratified the Constitution” (id. at 236). Until the Supreme 
Court instructs that our Constitution requires otherwise, I would 
refrain from speculating about the contemporary significance of 
preratification doctrines.
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The interstate sovereign immunity retained in the 
Constitution derives from well-known and well-accepted 
common law and law of nations’ doctrines (id. at 237-239). 
Preratification, “[t]he common-law rule was that no suit 
or action [could] be brought against the king, even in civil 
matters, because no court [could] have jurisdiction over 
him. The law-of-nations rule followed from the perfect 
equality and absolute independence of sovereigns under 
that body of international law” (id. at 238-239 [citation and 
internal quotation marks omitted]). And according to the 
“founding era’s foremost expert on the law of nations”:

“[i]t does not . . . belong to any foreign power 
to take cognisance of the administration of 
[another] sovereign, to set himself up for a judge 
of his conduct, and to oblige him to alter it. 
The sovereign is exemp[t] . . . from all [foreign] 
jurisdiction” (id. at 239 [internal quotation 
marks and citations omitted]).

To illustrate the “founding generations” preratification 
understanding, the Hyatt III Court highlighted Nathan 
v Virginia, where a private individual sought to collect 
an alleged debt of the state of Virginia by attaching 
certain Virginia-owned property in Pennsylvania (id. at 
240, citing 1 U.S. 77, 1 Dall 77, 78, 1 L Ed 44 [C P Phila 
Cty 1781]). James Madison, as a Virginia delegate to the 
Confederation Congress, objected along with several 
others, arguing that to allow process issued by another 
state’s court “would require Virginia to abandon its 
Sovereignty by descending to answer before the Tribunal 
of another Power” (id. at 239 [internal quotation marks 
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and citation omitted]). Pennsylvania’s Attorney General 
similarly advocated for dismissal of the action, arguing 
that it violated international law

“because all sovereigns are in a state of 
equality and independence, exempt from each 
other’s jurisdiction. All jurisdiction implies 
superiority over the party, [] but there could 
be no superiority between the States, and 
thus no jurisdiction, because the States were 
perfectly equal and entirely independent” (id. 
at 240 [citations and internal quotation marks 
omitted]).

Hyatt III’s historical discussion indicates that the 
animating principle of these preratification notions of 
sovereign immunity was protection of a sovereign’s 
equal standing among its peers. The former colonies—
having recently fought for independence from the British 
monarchy—ensured that the newly formed constitutional 
structure would preserve this coequal status. Therefore, 
the resulting constitutional design reflects that equal 
standing among the states. Because one sovereign 
cannot be forced to cede to another’s demand without 
relinquishing its independence, no sovereign can be 
“haled involuntarily” before another State’s courts (id. 
at 239). Conversely, derogation of interstate sovereign 
immunity by one state offends the other state’s dignity as 
an independent sovereign possessing rights of no lesser 
or greater significance than those of any other state in 
the Union.
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II.

Plaintiffs commenced the underlying personal injury 
suit against NJT and an NJT bus driver in New York 
state court for damages incurred when a NJT bus struck 
plaintiff spouse on a New York City street. If plaintiffs 
had named “New Jersey” as a defendant, there would be 
no doubt that the State could assert sovereign immunity 
from this suit on its own behalf. Plaintiffs maintain that 
neither defendant constitutes the “State” and therefore 
may not invoke immunity in its place. Since defendant bus 
driver is sued in her capacity as an NJT employee, she may 
assert an immunity defense coextensive with that of NJT 
(Karns v Shanahan, 879 F3d 504, 519 n 5 [3d Cir 2018], 
citing Kentucky v Graham, 473 US 159, 167, 105 S. Ct. 
3099, 87 L. Ed. 2d 114 [1985]). Accordingly, the dispositive 
question is whether NJT—as a public entity charged with 
creating and maintaining the State’s public transportation 
system—may invoke sovereign immunity in an action 
arising from NJT’s performance of its governmental 
functions.

To resolve that question, we must determine whether 
NJT’s relationship vis-à-vis New Jersey and its political 
branches is of a kind that NJT may fairly be called an 
arm of the State, meaning, whether within its sphere 
of authority, NJT acts as the State in all but name. The 
State’s intent that a public entity should be regarded as 
an arm of the State informs the analysis and is entitled 
to certain deference, but the State cannot expand the 
boundaries of its sovereignty by pronouncement alone. 
Instead, a public entity is only an arm of the State for 
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sovereign immunity purposes if it actually serves in that 
capacity. As I discuss, NJT is both recognized by New 
Jersey as an arm of the state and de facto functions as 
such.

III.

The historically-grounded reasoning of Hyatt III must 
be the lodestar of a proper analysis. The protection of 
the states’ coequal status embedded in the constitutional 
design thus frames the relevant inquiry as to whether New 
Jersey controls NJT to such extent and in such manner 
that a suit against NJT is the intended equivalent of a 
suit against the State. The characteristics which establish 
that equivalence are (1) performance of an essential 
governmental function as delineated by the State; (2) the 
exercise of powers exclusive to the State; and (3) oversight 
by the political branches that constrain the public entity’s 
autonomy. NJT bears all of these characteristics.

A.

New Jersey enacted the Public Transportation Act of 
1979, which established NJT, because:

“[t]he provision of efficient, coordinated, safe and 
responsive public transportation is an essential 
public purpose which promotes mobility, serves 
the needs of the transit dependent, fosters 
commerce, conserves limited energy resources, 
protects the environment and promotes sound 
land use and the revitalization of our urban 
centers” (NJSA § 27:25-2 [a]).
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The State’s role in this venture is “a matter of public 
policy” for “it is the responsibility of the State to establish 
and provide for the operation and improvement of a 
coherent public transportation system in the most efficient 
and effective manner” (id. § 27:25-2 [b]). “In furtherance 
of these findings and declarations,” the legislature created 
NJT “as an instrumentality of the State exercising public 
and essential governmental functions,” and endowed it 
“with the necessary powers to accomplish the purposes 
and goals” of the Act, “including the power to acquire and 
operate public transportation assets” (id. § 27:25-2 [b], [e]). 
Thus, NJT was established to develop and maintain an 
efficient statewide public transportation system accessible 
“to the transit dependent” with its attendant benefits to 
the State-at-large (id. § 27:25-2 [a]). Indeed, NJT asserts 
that it is the largest public statewide transportation 
system in the United States, “providing nearly 270 million 
passenger trips each year” (“NJT Plans,” New Jersey 
Transit, https://www.njtransit.com/plans [accessed Oct. 
1, 2024]; “About Us,” New Jersey Transit, https://www.
njtransit.com/our-agency/about-us [accessed Sept. 29, 
2024]). In furtherance of its accessibility goals, NJT also 
states that it provides “publicly funded transit programs 
for people with disabilities, senior citizens and people 
living in the state’s rural areas who have no other means 
of transportation” (id.).2

2.  Chief Judge Wilson’s concurrence fails to explain why 
accessible public transportation is not a “core function” under 
its test (Wilson, Ch. J. concurring op at 16). Although I do not 
adopt Chief Judge Wilson’s core functions test, in my view, it fails 
on its own terms here. It appears that the core function test is 
fundamentally normative. But a judge is not in a better position 
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Thus, because NJT’s enabling Act expressly declares 
that NJT is “an instrumentality of the State” (NJSA 
§ 27:25-2 [b]) and assigns to NJT the State’s responsibility 
for New Jersey’s public transportation system, the 
legislature intended for NJT to be regarded as an arm of 
the State in the constitutional sense.3 The fact that this is 
the position advanced by New Jersey’s Attorney General 
in other litigation (see e.g. Maison v New Jersey Tr. Corp., 
245 NJ 270, 245 A3d 536 [2021]) further confirms New 
Jersey’s view that NJT is its legal equivalent for sovereign 
immunity purposes.

than a duly-elected legislature to choose for its population what 
are its government’s core functions. To illustrate the difference 
between the Chief Judge’s and my positions, in my view, a state 
can determine its essential functions. It is then the judiciary’s 
role to determine whether that state has sufficient control over a 
public entity that exercises its governmental functions such that 
the entity has structurally become an arm of the state.

3.  Chief Judge Wilson’s concurrence posits that my approach 
“looks to New Jersey law to inform the determination of the reach 
of its state sovereignty” (Wilson, Ch. J. concurring op at 11 n 3). 
To clarify, as I have explained above, “The State’s intent that a 
public entity should be regarded as an arm of the State informs 
the analysis and is entitled to certain deference, but the State 
cannot expand the boundaries of its sovereignty by pronouncement 
alone” (supra at 5). Thus, the Chief Judge and I agree that a state 
cannot unilaterally cloak an entity with the protection of sovereign 
immunity. In my view, structurally, the entity must actually be an 
arm of the state, as evidenced by my analysis of multiple factors 
here.
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B.

The New Jersey Legislature has also endowed NJT 
with core powers of that State. NJT may acquire property 
through eminent domain (NJSA §§ 27:25-13 [a], [c] [1]), a 
recognized “attribute of sovereignty” that “appertains 
to every independent government” (Mississippi & Rum 
River Boom Co. v Patterson, 98 US 403, 25 L. Ed. 206 
[1878]). And NJT has its own security force with “general 
authority, without limitation, to exercise police powers and 
duties . . . in all criminal and traffic matters at all times 
throughout the State” (NJSA §  27:25-15.1 [a]), powers 
solely “vested in the States” (Natl. Fedn. of Ind. Bus. v 
Sebelius, 567 US 519, 536, 132 S. Ct. 2566, 183 L. Ed. 2d 
450 [2012]; see also Karns, 879 F3d at 517 [noting NJT 
security force powers are “the official police powers of 
the state”]). Further, NJT is exempt from State taxation 
and under the Act, “any property owned by [NJT] or any 
wholly owned business corporation or other entity shall 
be considered ‘State’ property” (NJSA § 27:25-16).

In holding that NJT could invoke immunity against 
suit in federal court, the Third Circuit observed that these 
powers and tax-exempt status are judicially recognized as 
hallmarks of sovereignty (879 F3d at 517). And although 
Karns involved Eleventh Amendment immunity, that 
is a distinction without a difference when it comes to 
analyzing NJT’s powers as traditional exemplars of State 
sovereignty (see Alden v Maine, 527 US 706, 713, 119 
S. Ct. 2240, 144 L. Ed. 2d 636 [“The phrase (‘Eleventh 
Amendment immunity’) is convenient shorthand but 
something of a misnomer, for the sovereign immunity of 
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the States neither derives from, nor is limited by, the terms 
of the Eleventh Amendment. Rather, as the Constitution’s 
structure, its history, and the authoritative interpretations 
by this Court make clear, the States’ immunity from suit 
is a fundamental aspect of the sovereignty which the 
States enjoyed before the ratification of the Constitution, 
and which they retain today (either literally or by virtue 
of their admission into the Union upon an equal footing 
with the other States) except as altered by the plan of 
the Convention or certain constitutional Amendments.”]). 
On that point, the Third Circuit’s comparison of NJT’s 
statutory authority to powers reserved to sovereign States 
is both instructive and compelling.

C.

New Jersey’s political branches wield significant 
control over NJT by way of appointment and veto powers. 
NJT is situated within the New Jersey’s Department of 
Transportation, a principal department of the Executive 
Branch (NJSA § 27:25-4 [a]). Although NJT is statutorily 
“independent of any supervision or control by the 
[Department] or by any body or officer thereof” (id.), the 
political branches constrain NJT’s power. The Governor 
appoints NJT’s entire 13-person governing Board (see 
NJSA § 27:25-4 [b]). Several are members of the Executive 
Branch and the eight public members are appointed upon 
the advice and consent of the New Jersey Senate—with 
one each appointed upon recommendation of the President 
of the Senate and the Speaker of the General Assembly 
and two upon the Governor’s recommendation (id.). The 
Commissioner of Transportation is an Executive Branch 
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officer who serves as chair of the Board with the power 
to review NJT’s expenditures and budget (id. § 27:25-4 
[d]). NJT is statutorily required to submit an extensive 
annual report to the Governor and Legislature on 
topics including NJT’s budget and operating expenses, 
personnel, safety violations, and, as relevant here, detailed 
accident data (id. §  27:25-20 [b]). NJT is also subject 
to audit at any time by the State auditor—a legislative 
official—or their authorized representative (id. § 27:25-
20 [e]).4 Furthermore, the Governor has authority to 
veto any and all actions of the NJT board, and in fact “[n]
o action taken at such meeting by the board shall have 
force or effect until approved by the Governor or until 
10 days after such copy of the minutes shall have been 
delivered” (id. §  27:25-4 [f]). The legislature may also 
veto certain NJT proposed acquisitions by condemnation 
(id. §  27:25-13 [h]). Although NJT has the authority to 
sue and the capacity to be sued, that pales in comparison 
to the political branches’ extensive influence over NJT’s 
governing body and budgetary policies. “All of these facts 
suggest that [NJT] is an instrumentality of the state, 
exercising limited autonomy apart from it [, and] weigh[] 
in favor of immunity” (Karns, 879 F3d at 518).

It is also significant that New Jersey has chosen to 
waive its immunity from suits against NJT solely in the 
state of New Jersey. The New Jersey Tort Act provides 

4.  The New Jersey State auditor “is a constitutional officer 
appointed by the Legislature,” and the Office of the State Auditor 
is located within New Jersey’s legislative branch (Office of the 
State Auditor, New Jersey Legislature, https://www.njleg.state.
nj.us/audit-reports [accessed Oct. 1, 2024]).



Appendix A

83a

that every “public entity” in New Jersey is liable in tort 
“in the same manner and to the same extent as a private 
individual under like circumstances” (NJSA § 59:2-2[a]—
[b]). New Jersey has thus chosen to permit plaintiffs and 
others alleging injury by NJT to seek redress, but only 
in their own courts. We cannot refuse to honor that choice 
by elevating the interests of our residents in a New York 
forum over those of the State of New Jersey to decide 
whether and when to permit such private suit.

For the reasons I have discussed, in accordance with 
the reasoning and holding of Hyatt III, I would hold that 
NJT is an arm of the state that may invoke sovereign 
immunity from private suit in our state courts as it has 
done here.

IV.

The majority “distill[s] from Hyatt III and other federal 
cases” three factors to be considered when determining 
the applicability of sovereign immunity and then proceeds 
to apply those factors to NJT in support of its conclusion 
that NJT is not an arm of New Jersey (majority op at 11). 
The first and second factors are similar to those I have 
identified as relevant to our analysis: “how the State 
defines the entity and its functions” (id. at 12; supra at 5), 
and “whether the State directs the entity’s conduct such 
that the entity acts at the State’s behest” (majority op at 
14; supra at 6). Notwithstanding the majority’s attempt 
to recast their “balancing test,” the majority erroneously 
undervalues both of the first two factors. As to the first, 
the majority concludes the State’s interest “leans toward 
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according NJT sovereign immunity” (majority op at 
14). The second is even less consequential because, the 
majority concludes, the State’s power over NJT “does not 
weigh heavily in either direction” (id. at 15). However, 
these overlapping considerations support sovereignty for 
the reasons I have discussed above (supra at 6-11).

The majority’s most significant mistake is its adoption 
as a third factor “whether the entity’s liability is the 
State’s liability, such that a judgment against the entity 
would be an affront to the State” (majority op at 15), which 
the majority weighs against immunity because the State 
has “disclaimed legal liability for judgments against NJT” 
(id. at 16). That last factor weighs heavily, and is often 
the deciding factor, in an Eleventh Amendment analysis 
(see Regents of the Univ. of California v Doe, 519 US 425, 
117 S. Ct. 900, 137 L. Ed. 2d 55 [1997]; Hess v Port Auth. 
Trans-Hudson Corp., 513 US 30, 51, 115 S. Ct. 394, 130 
L. Ed. 2d 245 [1994]; but see Karns, 879 F3d at 518). As the 
Supreme Court has explained, “the States’ solvency and 
dignity” are “the concerns . . . that underpin the Eleventh 
Amendment” (Hess, 513 US at 52-53). But the State’s 
solvency is of little consequence here when we are dealing 
with interstate sovereign immunity, and the inquiry at 
hand is whether allowing plaintiffs’ suit to proceed in 
New York state court alters New Jersey’s coequal status 
among the states, in contravention of the constitutional 
design (see Hyatt III, 587 US at 246).

The majority compounds its error by rendering this 
third factor dispositive. According to the majority, one 
factor weighs on each side of the scale and another has no 
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effect at all on its analysis, thus, the majority could just 
as easily have concluded that NJT is an arm of the State. 
Indeed, the majority provides no rational basis—and I 
can see none—for holding that New Jersey’s lack of legal 
liability for a verdict against NJT tilts the scales and 
outweighs the first and second factors—the State’s intent 
in creating NJT and its power over NJT’s conduct. On its 
own terms, then, the majority’s analysis is illogical and 
its conclusion unjustifiable.5

Even viewed through the majority’s ill-selected 
Eleventh Amendment prism, the majority’s conclusion 
that NJT may not invoke immunity as an arm of New 
Jersey is an outlier view. The Third Circuit has expressly 
abandoned “an analytical framework [that] ‘ascribe[s] 
primacy to the [state-treasury] factor’” (Karns, 879 F3d at 
513 [internal citation omitted]), and, instead, “each of the 
factors is considered ‘co-equal,’ and ‘on the same terms’” 
(id.). Applying this “evolved approach,” the Karns court 
concluded that, even though the state-treasury factor 
did not favor immunity, NJT was nonetheless an arm of 
the State and entitled to Eleventh Amendment immunity 

5.  Judge Halligan’s concurrence argues that, in a state 
sovereign immunity analysis, “concern for state solvency plainly 
must be relevant given that any significant impact on a State’s 
finances will hinder its ability to serve the basic needs of the 
polity” (Halligan, J. concurring op at 5 n 2). But this has no limiting 
principle. Any damages that the State must pay could interfere 
with the State’s ability to pay for other services. After all, a State 
has budgetary constraints. Thus, under the concurrence’s view, 
when the state is liable for judgments against a public entity, 
there is always an intrusion on state sovereignty, making this in 
practice a one-step test.
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(id. at 516, 519). Other federal and state courts have also 
found NJT to be an arm of the State (see, e.g., Davis v 
New Jersey Tr., 2012 N.J. Super. Unpub. LEXIS 1915, 
2012 WL 3192716, *3 [NJ Super Ct App Div Aug. 8, 2012, 
No. A-4901-10T1]; Dykman v NJT, 685 F Supp 79, 80 [SD 
NY 1988]; Williamson v NJT, 1987 US Dist LEXIS 115, 
*1-2 (SD NY Jan. 9, 1987); Brotherhood of Locomotive 
Engineers v NJT, 608 F Supp 1216, 1217-18 (SD NY 
1985). And post-Hyatt III, the Commonwealth Court of 
Pennsylvania held that NJT is an arm of New Jersey 
(Marshall v Southeastern Pennsylvania Transportation 
Auth., 300 A3d 537, 543 n 8 and at 546 n 14 [Pa Commw 
Ct 2023]).

V.

The Appellate Division held that NJT was an arm of 
the State under its departmental precedent holding the 
same (206 AD3d 126, 128, 169 N.Y.S.3d 585 [1st Dept 
2021], citing Fetahu v NJT, 197 AD3d 1065, 154 N.Y.S.3d 
50 [1st Dept 2021]). But the Appellate Division refused 
to afford NJT immunity because, under that Court’s 
reading of New Jersey law, plaintiffs would have no forum 
to litigate their claim, an intolerable result (id. at 129). I 
agree for the reasons stated by the majority here that the 
Appellate Division’s application of a forum non conveniens 
analysis to reach its conclusion was error (majority op at 
17).

The remaining issue is whether there is any other 
legal basis to reject NJT’s sovereign immunity defense. 
Plaintiffs contend that, even if NJT may invoke sovereign 
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immunity, it implicitly waived that defense based on its 
dilatory conduct below.6 NJT maintains that immunity 
is not waivable, but claims, in the alternative, that it has 
not waived its defense. NJT’s first argument is foreclosed 
by Henry v New Jersey Tr. Corp., wherein we stated that 
“[t]he history and nature of interstate sovereign immunity 
guide us to the conclusion that the doctrine more closely 
aligns with jurisdiction over a party, rather than over all 
subject matter concerning that party” and accordingly 
this defense can be waived “based on litigation conduct” 
(39 NY3d 361, 372, 189 N.Y.S.3d 131, 210 N.E.3d 451 
[2023]). Whether on the record before us NJT has waived 
immunity as a matter of law is a close question.

In its answer, NJT asserted, in conclusory language, 
that “Plaintiffs’ recovery, and/or claims in this litigation 
[] against Defendants is barred by lack of jurisdiction 
over NJT,” that “Plaintiffs’ recovery should be barred as 
this Court lacks jurisdiction,” and that “Defendants are 
immune from suit.” But NJT failed to move for dismissal 
on sovereign immunity grounds until July 2020, over a 
year and a half after filing its answer in January 2018, over 
year after Hyatt III was decided, and after the New Jersey 
statute of limitations expired in February 2019. This 
conduct suggests the type of gamesmanship we frowned 
upon in Henry (see 39 NY3d at 366). Moreover, between 
commencement of plaintiffs’ personal injury action and 
NJT’s motion to dismiss, three depositions were held, a 

6.  Plaintiffs’ claim that the New Jersey Tort Claims Act is an 
express waiver of immunity is wrong on the merits. That statute 
applies to claims filed in New Jersey’s state courts and does not 
limit NJT’s interstate sovereign immunity defense.
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discovery motion disputed, and nine stipulations entered. 
NJT made no effort to avoid potentially unnecessary 
litigation and the costs associated with a wasteful 
expenditure of party and judicial resources. Nevertheless, 
NJT asserted immunity in its pleading, which we must 
construe liberally and which preserved the defense (34-06 
73, LLC v Seneca Ins. Co., 39 NY3d 44, 51, 178 N.Y.S.3d 
1, 198 N.E.3d 1282 [2022]). And although NJT’s delay is 
troubling, it acted earlier than it did in Henry where it 
raised sovereignty after litigating to a jury verdict (39 
NY3d at 361, 365). On the totality of this record, I conclude 
that NJT’s conduct does not constitute an implicit waiver 
of its sovereign immunity defense.

VI.

New Jersey regards NJT as an arm of the State in its 
exercise of the essential governmental function to provide 
a statewide accessible public transportation system, a 
function that is the sole responsibility of the State. The 
New Jersey Legislature has endowed NJT with powers 
traditionally and exclusively exercised by the State, and 
New Jersey’s Legislature and Executive branch exercise 
significant control over NJT’s management, expenditures 
and budget. Therefore, NJT is an arm of the State 
authorized to invoke interstate sovereign immunity. The 
majority’s contrary decision requires that New Jersey 
“abandon its Sovereignty by descending to answer before 
the Tribunal of another Power” (Nathan v Virginia, 1 
U.S. 77, 1 Dall 77, n, 1 LEd 44 [C P Phila Cty 1781]). The 
Constitution forbids that result, and I therefore dissent.
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Order affirmed, with costs, and certified question 
answered in the affirmative. Opinion by Judge Singas. 
Judges Garcia, Cannataro, Troutman and Halligan 
concur, Judge Halligan in a concurring opinion. Chief 
Judge Wilson concurs in result in an opinion. Judge Rivera 
dissents in an opinion.

Decided November 25, 2024
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APPENDIX B — OPINION OF THE SUPREME 
COURT OF NEW YORK, APPELLATE DIVISION, 

FIRST DEPARTMENT, FILED MAY 24, 2022

SUPREME COURT OF NEW YORK,  
APPELLATE DIVISION, FIRST DEPARTMENT

Index No. 158309/17, Appeal No. 14967,  
Case No. 2021-01180

JEFFREY COLT, et al.,

Plaintiffs-Respondents,

v.

NEW JERSEY TRANSIT CORPORATION, et al.,

Defendants-Appellants.

May 24, 2022

OPINION OF THE COURT

OING, J.

The constitutional dilemma concerning the doctrine 
of sovereign immunity continues unabated (see Taylor 
v New Jersey Tr. Corp., 199 AD3d 540, 158 N.Y.S.3d 
58 [1st Dept 2021]; Fetahu v New Jersey Tr. Corp., 197 
AD3d 1065, 154 N.Y.S.3d 50 [1st Dept 2021]; Henry v New 
Jersey Tr. Corp., 195 AD3d 444, 144 N.Y.S.3d 851 [1st 
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Dept 2021]; Belfand v Petosa, 196 AD3d 60, 148 N.Y.S.3d 
457 [1st Dept 2021]). Like the current action, each of 
the cited cases involves tortious conduct perpetrated by 
defendant New Jersey Transit Corporation (NJT) and its 
employees in the operation of its commuter buses in New 
York City. In this action, on February 9, 2017, defendant 
NJT employee Ana Hernandez, operating a NJT bus 
on West 40th Street and Dyre Avenue, struck plaintiff 
Jeffrey Colt, a pedestrian crossing Dyre Avenue in the 
crosswalk with the pedestrian traffic signal in his favor. 
According to Hernandez’s EBT testimony, the accident 
occurred when she was driving from the main platform in 
the Port Authority Bus Terminal in New York City, where 
she had just discharged her passengers, to the basement 
of the Terminal to pick up passengers for a return trip 
to New Jersey.

Plaintiff and his wife, Betsy Tsai, suing derivatively, 
commenced this action against NJT and Hernandez with 
the filing of their summons and complaint on September 
18, 2017. NJT eventually served its answer, on January 5, 
2018, which asserted the following affirmative defenses: 
“Plaintiffs’ recovery, and/or claims in this litigation [] 
against Defendants is barred by lack of jurisdiction over 
NJT,” “Plaintiffs’ recovery should be barred as this Court 
lacks jurisdiction,” and “Defendants are immune from 
suit.”

In July 2020, almost three years after plaintiffs 
commenced the action, before the completion of discovery, 
and after the expiration of the New Jersey statute of 
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limitations,1 NJT, relying on the recent United States 
Supreme Court decision in Franchise Tax Bd. of Cal. v 
Hyatt (587 US, 139 S Ct 1485 [2019]), moved to dismiss 
the action on the ground that it was immune from suit 
in New York under the doctrine of sovereign immunity. 
In opposition, plaintiffs made several arguments: the 
accident occurred in New York City, NJT was not an 
arm of the State so as to be entitled to the sovereign 
immunity defense, NJT consented to suit, plaintiffs could 
not have commenced their action in New Jersey because 
New Jersey court rules require their action to be venued 
in “the [New Jersey] county in which the cause of action 
arose” (New Jersey Rules of Court 4:3-2), and NJT 
should be estopped from contending that it was immune 
from suit because it had vigorously litigated the case for 
nearly three years. In denying the motion, Supreme Court 
noted that defendants had taken “three years to raise a 
jurisdictionally based objection” and reasoned that, “[t]o 
hold NJT immune from suit for negligence in motor vehicle 
accidents in New York would constitute a miscarriage of 
justice to the victims of accidents involving NJT vehicles, 
which operate in New York on a daily basis.”

We have previously held that NJT is an arm of the 
State of New Jersey and that, as such, it is entitled to 
invoke the doctrine of sovereign immunity (see Fetahu, 
197 AD3d at 1065, citing Karns v Shanahan, 879 F3d 504, 
512-519 [3d Cir 2018]; see also Muhammad v New Jersey 
Tr., 176 NJ 185, 194, 821 A2d 1148, 1153 [2003] [NJT is 

1.  The applicable New Jersey statute of limitations expired 
on February 9, 2019 (see NJ Stat Ann § 59:8-8[b]).
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a public entity under the New Jersey Tort Claims Act]). 
We have also held that its employees sued in their official 
capacity in which NJT would be vicariously liable for their 
negligence are entitled to avail themselves of the doctrine 
(see Belfand, 196 AD3d at 63 n 2, citing Karns, 879 F3d at 
519 n 5; see also NJ Stat Ann § 59:2-2[a] [under the New 
Jersey Tort Claims Act, “[a] public entity is liable for injury 
proximately caused by an act or omission of [an employee 
of the entity] within the scope of his employment”]). We 
have further held that New Jersey’s consent to suit within 
its borders under its Tort Claims Act is not an express 
consent to suit in New York or any other sister state (see 
Belfand, 196 AD3d at 69). Further, unlike Taylor, Fetahu, 
Henry and Belfand, in which NJT never asserted an 
immunity-based defense, in this case NJT pleaded such 
a defense in varying forms in its answer. Plainly, these 
defenses had to include the sovereign immunity defense, 
because it had been in existence since 1979 (see Belfand, 
196 AD3d at 72, citing Nevada v Hall, 440 US 410, 99 S. Ct. 
1182, 59 L. Ed. 2d 416 [1979]). As we noted in Belfand, the 
defense was dramatically altered by Hyatt, but it did not 
have its genesis in that decision (id. [“The Hyatt Court 
dramatically altered the sovereign immunity analysis by 
moving the decision as to whether sovereign immunity 
should be honored from the forum state, guided by 
principles of comity, to the sister state being sued, which 
will decide, as a matter of discretion, whether to consent to 
the forum state’s jurisdiction”]). These threshold findings 
entitle NJT to seek dismissal of this action based on the 
sovereign immunity defense. The final hurdle that NJT 
must overcome is whether it expressly and unambiguously 
waived its sovereign immunity defense (id. at 73).
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Under the procedural circumstances of this action, 
NJT did not undertake a litigation strategy that could 
be deemed an express, voluntary waiver of this defense 
(see Belfand, 196 AD3d at 70). Although three years had 
elapsed since the filing of the complaint, discovery in 
this action had not been completed, the note of issue had 
not been filed, plaintiffs’ motion for summary judgment 
had not been decided, no pretrial conference or trial date 
had been scheduled, and this action was never tried. 
Under these circumstances, NJT did not expressly and 
unambiguously waive the sovereign immunity defense. 
This finding, however, does not end the inquiry.2 Rather 
than making a clear pronouncement on sovereign 
immunity, unlike the dissent’s invocation of the Supremacy 
Clause of the US Constitution to justify embracing Hyatt, 
we see unresolved issues (see Belfand v Petosa, 196 AD3d 
60, 148 N.Y.S.3d 457).

Plaintiffs argue that they could not have commenced 
their action in New Jersey under New Jersey law. “[We] 
could not have brought suit in New Jersey even if [we] had 
wanted to do so inasmuch as New Jersey law requires 
that suit against a municipal corporation be commenced 
in the county in which the cause of action arose ( .  .  . , 
citing NJSA §  4:3-2.)” Plaintiffs’ straightforward legal 
argument requires no elaboration. NJT does not challenge 

2.  NJT’s assertion that it did not consent to suit or expressly 
waive its sovereign immunity is based solely on an affirmation by 
an attorney with no personal knowledge of NJT’s operations. We 
note that the record is bereft of any evidence, such as a contract, 
of NJT’s operations at the Port Authority Bus Terminal, which 
may be dispositive as to whether there is consent or waiver.
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this assertion in its reply brief, or otherwise address it, 
merely arguing that the venue rule should not be deemed 
as consent to suit in New York.

There can be no dispute that NJT is subject to a 
negligence suit akin to this action in the courts of New 
Jersey under the state’s Tort Claims Act (see Stergios v 
New Jersey Tr. Corp., 2017 WL 3861375, 2017 NJ Super 
Unpub LEXIS 2214 [NJ App Div 2017]). That said, New 
Jersey’s Tort Claims Act provides that “[t]ort claims 
under this act shall be heard by a judge sitting without 
a jury or a judge and jury where appropriate demand 
therefor is made in accordance with the rules governing 
the courts of the State of New Jersey” (NJ Stat Ann 
§  59:9-1). New Jersey Court Rule 4:3-2(a)(2) (Venue in 
the Superior Court) provides that “[v]enue shall be laid 
by the plaintiff in Superior Court actions as follows: . . . 
actions not affecting real property which are brought by or 
against municipal corporations, counties, public agencies 
or officials, in the county in which the cause of action 
arose.” The import of this statute and court rule is clear: 
Although their negligence action is the kind permitted 
under the New Jersey Tort Claims Act, plaintiffs cannot 
commence an action in New Jersey because the cause of 
action arose outside its borders.

The dissent does not dispute that plaintiffs are 
foreclosed from suing in New Jersey. Instead, the dissent 
relies on New Jersey Court Rule 1:1-2(a), which provides 
that, “[u]nless otherwise stated, any rule may be relaxed 
or dispensed with by the court in which the action is 
pending if adherence to it would result in an injustice.” 
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Based on this discretionary principle, the dissent suggests 
that there is no doubt that New Jersey courts would relax 
or dispense with the venue requirement in order to sue 
NJT in a New Jersey county convenient to the latter 
should NJT object to the venue of the action. We are not 
as confident of such an outcome.

As to Rule 1:1-2(a), it is clear that there must be a 
pending action in a New Jersey court for venue to be 
“relaxed” or “dispensed with.” The problem in our case 
is that plaintiffs have nowhere to commence their action 
in New Jersey, which renders the rule meaningless. We 
believe that NJT would vigorously object to any litigation 
in New Jersey for injuries arising outside of New Jersey 
for three reasons. First, NJT could eliminate this issue by 
simply consenting to suit in New Jersey courts for injuries 
sustained in New York, as it has already done under the 
New Jersey Tort Claims Act for injuries occurring within 
the state. Its litigation conduct and strategy in this action 
and in Taylor, Fetahu, Henry and Belfand demonstrates 
that it will not do so. Second, New Jersey courts have held 
that equitable principles and an interest of justice analysis 
apply to determine whether a defendant is entitled to the 
dismissal of a New Jersey action based on an expired 
New Jersey statute of limitations when the action, timely 
filed in another state, is dismissed not on the merits (see 
Mitzner v West Ridgelawn Cemetery, Inc., 311 NJ Super 
233, 709 A2d 825 [App Div 1998], relying on Galligan 
v Westfield Centre Serv., Inc., 82 NJ 188, 412 A2d 122 
[1980]). Thus, NJT’s reliance on a defense based on the 
statute of limitations in a New Jersey action would be 
questionable. Third, if plaintiffs were actually permitted 
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to sue NJT in New Jersey state courts, NJT would be 
subject to a heightened standard of care consistent with 
the New Jersey Tort Claims Act (see Maison v New Jersey 
Tr. Corp., 245 NJ 270, 235 A3d 536 [2021]), whereas in New 
York it would be subject to the standard of reasonable care 
(see Bethel v New York City Tr. Auth., 92 NY2d 348, 703 
N.E.2d 1214, 681 N.Y.S.2d 201 [1998]).

The Hyatt Court had this issue before it. The 
California state defendants were immune from liability in 
their state but did not have such immunity in Nevada (see 
Hyatt, 139 S Ct at 1491). The Hyatt Court did not address 
the dilemma of permitting California to have the action 
dismissed in Nevada based on the sovereign immunity 
defense and California’s immunity from suit, which would 
foreclose plaintiffs from suing defendants in California, 
essentially denying plaintiffs a forum to seek redress for 
the tortious conduct by California state actors. Instead, 
the Hyatt Court focused on case-specific costs to support 
its reasoning:

“As to the fourth factor, we acknowledge that 
some plaintiffs, such as Hyatt, have relied on 
Hall by suing sovereign States. Because of our 
decision to overrule Hall, Hyatt unfortunately 
will suffer the loss of two decades of litigation 
expenses and a final judgment against the Board 
for its egregious conduct. But in virtually every 
case that overrules a controlling precedent, 
the party relying on that precedent will incur 
the loss of litigation expenses and a favorable 
decision below. Those case-specific costs are 
not among the reliance interests that would 
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persuade us to adhere to an incorrect resolution 
of an important constitutional question” (Hyatt, 
139 S Ct at 1499).

Our issue does not implicate the “case-specific costs” 
that the Hyatt Court found an insufficient basis for 
adhering to an incorrect resolution of a constitutional 
question. While this Court, as aptly noted by the 
dissent, does not face the dilemma of overruling our own 
precedent, the “case-specific costs” reasoning obviously 
cannot be used to resolve our issue—pitting the sovereign 
immunity defense against an individual’s fundamental 
right derived from the common law to be able to seek 
redress in a judicial forum for injuries inflicted by a 
tortfeasor (see Missouri Pac. Ry. Co. v Humes, 115 US 
512, 521, 6 S. Ct. 110, 29 L. Ed. 463 [“It is the duty of every 
state to provide, in the administration of justice, for the 
redress of private wrongs”]; Battalla v State of New York, 
10 NY2d 237, 240, 176 N.E.2d 729, 219 N.Y.S.2d 34 [1961] 
[“It is fundamental to our common-law system that one 
may seek redress for every substantial wrong,” and “a 
wrong-doer is responsible for the natural and proximate 
consequences of his misconduct; and what are such 
consequences must generally be left for the determination 
of the jury”]). Unlike the Hyatt Court, we decline to ignore 
this consequential dilemma (see Belfand, 196 AD3d at 70 
[the issue of what constitutes a waiver of the sovereign 
immunity defense is ripe for resolution]). We frame the 
issue in its simplest form: Should we dismiss a personal 
injury action on the ground of sovereign immunity when 
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the action cannot be commenced in the sovereign’s own 
courts because the injury arose outside of the sovereign’s 
borders?

We resolve this issue by analogizing it to the legal 
framework for the forum non conveniens doctrine.3 
Among the factors to consider in determining whether 
to dismiss an action under this doctrine, with no single 
factor controlling, are the burden on New York courts, 
the potential hardship to the defendant, the availability 
of an alternate forum in which the plaintiff may bring 
suit, the residency of the parties, the forum in which 
the cause of action arose, and the extent to which the 
plaintiff’s interests may otherwise be properly served by 
pursing the claim in New York (Rabinowitz v Devereux 
Connecticut Glenholme, 69 AD3d 485, 895 N.Y.S.2d 345 
[1st Dept 2010]).

We find that weighing these factors in resolving our 
issue is sound. NJT would not be prejudiced, given that 
it waited three years to move to dismiss on the ground 
of sovereign immunity. Nor would it be burdened in 
defending this action in our courts, given that all the 
relevant witnesses and evidence are in New York, where 
the accident took place, and it has participated in three 
years’ worth of discovery. Indeed, NJT has participated 

3.  CPLR 327(a) provides: “When the court finds that in the 
interest of substantial justice the action should be heard in another 
forum, the court, on the motion of any party, may stay or dismiss 
the action in whole or in part on any conditions that may be just. 
The domicile or residence in this state of any party to the action 
shall not preclude the court from staying or dismissing the action.”
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in discovery in many other actions against it in New York 
(see e.g. Taylor, 199 AD3d 540; Fetahu, 197 AD3d 1065; 
Henry, 195 AD3d 444; Belfand, 196 AD3d 60). Further, 
the ability to commence a negligence action against NJT 
in New Jersey state courts is dependent solely on the 
fortuitousness of where the accident occurs. Plaintiffs 
cannot seek redress for NJT’s tortious conduct in New 
York state courts under the doctrine of sovereign immunity 
and are precluded from suing in New Jersey state courts 
merely because the cause of action did not arise in that 
state (see Piper Aircraft Co. v Reyno, 454 US 235, 254, 102 
S. Ct. 252, 70 L. Ed. 2d 419 n 22 [1981] [“dismissal would 
not be appropriate where the alternative forum does not 
permit litigation of the subject matter of the dispute”]). 
Thus, our plaintiffs and other similarly situated plaintiffs 
are without a judicial forum.4 This absurd result cannot 
be jurisprudentially justified. We hold that under these 
circumstances the dismissal of this action against NJT in 
the absence of an available judicial forum in New Jersey 
because the injury occurred in New York is an affront to 
our sense of justice and cannot be countenanced.

Accordingly, the order of the Supreme Court, New 
York County (Adam Silvera, J.), entered October 6, 2020, 
which denied defendants’ motion to dismiss the action, 
should be affirmed, without costs.

4.  Plaintiffs cannot commence their action in New Jersey or 
New York federal court based on diversity jurisdiction because 
of the Eleventh Amendment’s bar (see e.g. Lapides v Board of 
Regents of the Univ. Sys. of Ga., 535 US 613, 122 S. Ct. 1640, 152 
L. Ed. 2d 806 [2002]). Further, the New Jersey Tort Claims Act 
provides no consent to suits in federal court (see Belfand, 196 
AD3d at 69).
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Friedman, J. (dissenting). This appeal presents the 
question of whether an arm of the State of New Jersey 
may be sued in the courts of New York, upon a tort cause 
of action that arose in New York, in the absence (as all 
members of this bench agree) of any waiver by New Jersey 
of its sovereign immunity from being sued in the courts of 
another state.1 According to the majority, the presentation 
of the foregoing question upon this appeal represents an 
“unabated” continuation of “[t]he constitutional dilemma 
concerning the doctrine of sovereign immunity.” I am 
surprised by the majority’s characterization of the question 
presented by this appeal as a “constitutional dilemma,” 
because, less than a year ago, this Court acknowledged 
that a 2019 decision of the United States Supreme Court 
(Franchise Tax Bd. of Cal. v Hyatt, 587 US, 139 S Ct 
1485, 203 L. Ed. 2d 768 [2019]) had “dramatically altered” 
the prior jurisprudence of state sovereign immunity by 
holding that “the US Constitution does not permit a 
nonconsenting state to be sued in another state’s court” 
(Belfand v Petosa, 196 AD3d 60, 66-67, 148 N.Y.S.3d 457 
[1st Dept 2021] [Oing, J.]).2 Although we ultimately held 

1.  The defendants in this action are New Jersey Transit 
Corporation, NJ Transit Bus Operations, Inc., and a bus driver 
employed by the corporate defendants (collectively, New Jersey 
Transit). The action arises from an alleged accident in Manhattan 
that involved a New Jersey Transit bus.

2.  Belfand elaborates: “The Hyatt Court dramatically altered 
sovereign immunity analysis: the decision as to whether sovereign 
immunity should be honored was moved from the forum state, 
guided by principles of comity, to the [defendant] sister state, 
vesting it with sole discretion as to whether to consent to the 
forum state’s jurisdiction” (196 AD3d at 67 [emphasis added]).
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that the sovereign immunity defense had been waived 
in Belfand (as it has not been waived in this case), our 
Belfand decision expressly recognized that this Court was 
bound by the “constitutional framework” that the Supreme 
Court had established in Hyatt (196 AD3d at 67).

Today, less than a year after Belfand was decided, 
the majority simply walks away from that decision’s 
straightforward analysis of the “constitutional framework” 
within which sovereign immunity questions must be 
decided, announcing that Hyatt is binding only if the suit 
could have been brought in the defendant state’s own 
courts.3 In effect, the majority declares that the doctrine 
of sovereign immunity and the Hyatt decision are dead 
letters, since (as the majority would have it) a state that 
has not consented to be sued on a claim in its own courts 
(as the majority wrongly believes to be the case here) 
somehow becomes subject to suit in the courts of the sister 
state in which the claim arose, even if the first state has 
not consented to be sued in the sister state’s courts.

The majority seizes upon a one-sentence assertion 
in the fact section of plaintiffs’ appellate brief, to the 
effect that the New Jersey court rule governing venue, 
although without jurisdictional effect (as more fully 

3.  As more fully discussed below, I see no merit in the 
majority’s theory—based on a New Jersey court rule governing 
venue that has no jurisdictional implications—that the instant suit 
could not have been maintained in New Jersey. Further, even if 
the majority’s draconian (and unsupported) interpretation of New 
Jersey law were correct, that could not override a constitutional 
holding of the United States Supreme Court.
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discussed below), somehow would have prevented plaintiffs 
from bringing this action against a New Jersey state 
entity in the courts of the State of New Jersey, simply 
because the claim arose from an incident that occurred 
across the Hudson River in New York. Notably, plaintiffs 
themselves do not argue in their brief that their strange 
interpretation of New Jersey law (unsupported by a single 
case citation, either by plaintiffs or by the majority), even 
if correct, would support disregarding an otherwise valid 
assertion of sovereign immunity from suit in the courts 
of New York, which, as previously discussed, is a right 
of constitutional dimension under Hyatt.4 The majority, 

4.  In fact, contrary to the assertion in plaintiffs’ appellate 
brief, plaintiffs did not argue before the motion court that they 
could not have brought this action in a New Jersey court. Rather, 
plaintiffs, in opposing the motion to dismiss in the motion court, 
seem to have taken the position that the New Jersey court rule 
designating “the county in which the cause of action arose” as 
the venue for a Superior Court action against a public entity 
(NJ Rules of Court R 4:3-2[a][2]) constituted a consent by New 
Jersey to a suit against its instrumentalities in another state on 
claims arising in that state. The paragraph in plaintiff ’s counsel’s 
opposition affirmation referring to the New Jersey venue rule 
reads as follows: 

“If the defendants’ position is that their waiver of 
sovereign immunity pursuant to the NJTCA [New 
Jersey Tort Claims Act] applies only to actions brought 
in the State of New Jersey, that position finds no 
support in [Hyatt] or any of the other cases cited in 
support of the motion. Nor does that position find any 
support in the NJTCA itself which does not limit the 
waiver of sovereign immunity to suits brought only 
in New Jersey. In fact, under New Jersey law, venue 
against public entities must be laid in the county 
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while rejecting plaintiffs’ actual appellate arguments (that 
the present defendants do not have standing to invoke 
New Jersey’s sovereign immunity and, in the alternative, 
that any sovereign immunity defense has been waived 
by defendants’ conduct in this litigation), accepts at face 
value plaintiffs’ throw-away, conclusory, and erroneous 
assertion that a non-jurisdictional state venue rule would 
have prevented this action from being maintained in New 
Jersey, and then devises a theory that such a circumstance 
somehow would render the Supreme Court’s Hyatt 
holding inoperative. The majority’s reasoning cannot bear 
scrutiny.

At this point, it may be in order to review the crucial 
points on which the majority and I agree. The majority 
acknowledges that New Jersey Transit has standing to 
assert the sovereign immunity of the State of New Jersey 
as an affirmative defense in this personal injury action. 
The majority further acknowledges that New Jersey 
Transit’s immunity from suit in the courts of the State of 
New York has not been waived either by the New Jersey 

where the cause of action arose. See Rule 4:3-1 [sic] 
of the Rules Governing the Courts of the State of 
New Jersey; Divisions, Venue; Transfer of Actions 
(emphasis added). Furthermore, the NJTCA finds 
a consistent legal framework under New York law 
for claims brought against the Metropolitan Transit 
Authority and the New York City Transit Authority. 
Fetahu, supra. Therefore, allowing suit against NJT 
in New York State court is not hostile to the State of 
New Jersey and is consistent with the Full Faith and 
Credit Clause. Id.”
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Tort Claims Act (NJSA 59:1-1 et seq.), which generally 
waives the state’s sovereign immunity from tort liability 
under the doctrine of respondeat superior (see NJSA 
59:2-2[a]), or by New Jersey Transit’s conduct of its 
defense in this action, in which it raised in its answer the 
affirmative defense of “immun[ity] from suit,” as well as 
two affirmative defenses asserting a lack of “jurisdiction.”5 

5.  The majority concedes, as it must, that, on this record, 
New Jersey Transit’s sovereign immunity defense has not been 
“expressly and unambiguously waive[d],” as required to establish 
the waiver of a state’s constitutional immunity from suit in a given 
forum (see e.g. PennEast Pipeline Co., LLC v New Jersey, ___ 
US ___, 141 S Ct 2244, 2258, 210 L. Ed. 2d 624 [2021] [a state’s 
consent to be sued in a forum in which it would otherwise have 
immunity “must be unequivocally expressed”] [internal quotation 
marks omitted]; Raygor v Regents of Univ. of Minn., 534 US 
533, 547, 122 S. Ct. 999, 152 L. Ed. 2d 27 [2002] [state defendant 
did not “consent” to be sued in federal court where it “raised its 
Eleventh Amendment defense at the earliest possible opportunity 
by including that defense in its answers”] [internal quotation 
marks omitted]). Nonetheless, and in spite of the fact that plaintiffs 
themselves have raised no such issue, the majority, in footnote 
2 of its opinion, speculates that New Jersey Transit’s sovereign 
immunity from being sued on the instant claims in New York may 
have been waived in some unspecified fashion in connection with 
its “operations at the Port Authority Bus Terminal.” If evidence 
of such a waiver existed, plaintiffs presumably would have come 
forward with it in their opposition to the motion to dismiss, given 
that evidence of such a waiver would have been ascertainable 
through discovery (which was already well under way when the 
motion to dismiss was made) or through examination of the public 
record. Plaintiffs not only did not come forward with such evidence, 
but also did not argue in opposition to the motion to dismiss that 
they needed more time to obtain evidence of the sort of waiver 
posited by the majority.
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Finally, the majority acknowledges, as it must, that only 
three years ago, the United States Supreme Court held 
in Hyatt, as a matter of federal constitutional law, that a 
nonconsenting state cannot be sued in the courts of another 
state (see Hyatt, 139 S Ct at 1490 [2019] [“the Constitution 
(does not) permit() a State to be sued by a private party 
without its consent in the courts of a different State”]; 
id. at 1498 [“The Constitution implicitly strips States of 
any power they once had to refuse each other sovereign 
immunity.  .  .  . Interstate immunity, in other words, is 
implied as an essential component of federalism”] [internal 
quotation marks omitted]).6

Having made the foregoing concessions, the majority 
cannot come up with a persuasive rationale for its refusal 
to follow Hyatt. Even if the majority were correct in its 
reading of New Jersey’s law of venue (which it is not), the 
majority fails to explain why it is New Jersey Transit’s 
immunity from suit in New York under the United States 
Constitution, rather than the New Jersey court rule 
governing venue for lawsuits within the New Jersey court 
system, that should give way to plaintiffs’ common-law 
right to a forum in which to seek a remedy. Apparently, in 

6.  In view of the quoted unequivocal statements from Hyatt, 
I do not understand the majority’s statement that Hyatt did not 
“mak[e] a clear pronouncement on sovereign immunity” and 
left unspecified issues “unresolved.” Contrary to the majority’s 
implicit criticism of me for “embracing Hyatt,” I simply follow 
Hyatt as a precedent by which this Court is bound, regardless of 
any personal agreement or disagreement I might have with that 
decision. We do not have the prerogative of rejecting a plainly 
controlling precedent of the United States Supreme Court on an 
issue of federal constitutional law.
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the majority’s jurisprudence, both the New York common 
law and the New Jersey venue rule take precedence over 
the United States Constitution. Their argument runs 
athwart the Supremacy Clause of the United States 
Constitution (US Constitution, article VI, clause 2 [“This 
Constitution . . . shall be the supreme Law of the Land; 
and the Judges in every State shall be bound thereby, 
any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding”]).

Moreover, the premise of the majority’s position 
seems to be that the State of New Jersey is legally 
obligated (under which body of law is not clear) to consent 
to suits against itself and its instrumentalities (such as 
New Jersey Transit) seeking redress for the torts of its 
employees in some jurisdiction—if not in New Jersey, 
then in the state in which the cause of action arose. 
This completely misconceives the nature of the doctrine 
of sovereign immunity, under which “[a] State and its 
governmental agencies are not subject to suit without 
the consent of the State” (Restatement [Second] of Torts 
§  895B [1979])—meaning that, if consent is not given, 
the state and its agencies simply cannot be sued (see 
Alden v Maine, 527 US 706, 713, 119 S.  Ct. 2240, 144 
L. Ed. 2d 636 [1999] [“the States’ immunity from suit is 
a fundamental aspect of sovereignty which the States 
enjoyed before the ratification of the Constitution, and 
which they retain today .  .  . except as altered by the 
plan of the Convention (of 1787) or certain constitutional 
Amendments”];7 American Dock & Improvement Co. v 

7.  In Alden, the United States Supreme Court held that 
Congress has no power under article I of the Constitution to 
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Trustees for Support of Public Schools, 32 NJ Eq 428, 
433-434 [NJ Ch 1880] [“It is a rule of universal law that a 
sovereign cannot, without his consent, be sued in his own 
courts”]; Lodor v Baker, Arnold & Co., 39 NJL 49, 50 [NJ 
1876] [“(I)t requires no constitutional provision to shield 
the state from suits by its own citizens, or by the citizens 
of another state. It enjoys this immunity as one of the 
essential attributes of sovereignty, it being an established 
principle of jurisprudence . . . that the sovereign cannot be 
sued in its own courts without its consent”]). “The nearest 
approach to [complete immunity from tort liability] is . . . 
the immunity of the state governments, which, except 
as the state may by legislation have consented to suit on 
the claim, is still recognized as complete” (Restatement 
[Second] of Torts, ch 45A, Introductory Note). Indeed, for 
the first century and a half of American independence, 
“exemption of the government . . . from liability in tort . . . 
[remained] an apparent axiom of American law” (Edwin 
M. Borchard, Governmental Responsibility in Tort, 36 
Yale L. J. 1, 39-40 [1926]).8 Thus, even if it were true (as 

require a state to submit to suit on a federal claim in that state’s 
own courts (id., 527 US at 712).

8.  Given that, in the 19th century, states generally were not 
subject to tort liability at all in the United States, the majority fails 
to advance its position by citing a United States Supreme Court 
decision from the 1880s, rendered in an action against a private 
railroad that did not involve any issue of sovereign immunity, for 
the broad proposition that “[i]t is the duty of every state to provide, 
in the administration of justice, for the redress of private wrongs” 
(Missouri Pac. Ry. Co. v Humes, 115 US 512, 521, 6 S. Ct. 110, 29 
L. Ed. 463 [1885]). Nor does the majority bolster its position by 
citing to Attalla v State of New York (10 NY2d 237 [1961]), which 
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the majority incorrectly believes) that New Jersey has not 
consented to suits against itself and its instrumentalities 
in its own courts upon causes of action arising outside of 
that state, it would not follow that New Jersey Transit 
could be required to submit to the instant suit in New York.

But the premise of the majority’s position—that an 
action against New Jersey Transit based on a personal 
injury claim arising in New York could not have been 
maintained in New Jersey because of the applicable New 
Jersey venue rule—is wrong.9 To be sure, the rule in 
question provides that venue for “[Superior Court] actions 

(although the defendant in that case was the State of New York) 
did not raise any issue of sovereign immunity, and which, as a 
statement of New York law, has no relevance to the question of 
whether the State of New Jersey is legally obligated to allow its 
instrumentalities to be sued in some forum for the torts of their 
employees.

9.  I am puzzled by the majority’s baseless misstatement that 
“[t]he dissent does not dispute that plaintiffs are foreclosed from 
suing in New Jersey.” To be clear, I emphatically do dispute the 
majority’s mistaken view that the New Jersey venue rule somehow 
“foreclosed” plaintiffs from suing New Jersey Transit in a New 
Jersey court on a tort cause of action arising in New York. In this 
regard, it should be noted that, when the subject accident occurred 
in February 2017, the prospect of the Supreme Court’s overruling 
of its 1979 precedent under which a state had the discretion to 
entertain a private lawsuit against another state (Nevada v Hall, 
440 US 410, 99 S. Ct. 1182, 59 L. Ed. 2d 416 [1979]) was known. In 
April 2016, the Supreme Court (in deciding an earlier appeal from 
the Hyatt case) split 4-4 on the question of whether to overrule 
Hall, thereby leaving that precedent in place (see Franchise Tax 
Bd. of Cal. v Hyatt, 578 US 171, 173, 136 S. Ct. 1277, 194 L. Ed. 2d 
431 [2016]).
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not affecting real property which are brought by or against 
municipal corporations, counties, public agencies or 
officials” shall be laid “in the county in which the cause of 
action arose” (R. 4:3-2[a][2]). In this case, where the cause 
of action arose in New York (where the accident occurred), 
no New Jersey Superior Court is available “in the county 
in which the cause of action arose.” What the majority 
overlooks, however, is that venue is not a jurisdictional 
matter under New Jersey law; if a defendant objects to 
venue, its remedy is to move for a change of venue, not for 
dismissal, and the objection to venue is waived if it is not 
timely asserted (New Jersey Rules of Court R. 4:3-3[b]; 
see Ciaglia v Ciaglia, 106 NJL 479, 479, 148 A 761, 761 [NJ 
Ct E & A 1930] [improper venue “was not a ground for 
nonsuit,” and if defendants had an objection to venue, “they 
should have applied to the court for a change”]; Charles 
Cerlan, Inc. v Woodbridge Ford, 197 NJ Super 104, 107-
108, 484 A2d 68, 69-70 [NJ Super 1984] [“The Superior 
Court has original general jurisdiction throughout the 
State in all causes,” and “the course to be followed by a 
party challenging the venue . . . is not to seek a dismissal 
of the suit, but to seek a change of venue”]; Blackford v 
Lehigh Val. R. Co., 53 NJL 56, 57, 20 A 735, 736 [NJ Sup 
Ct 1890] [“an error (in laying venue) did not deprive the 
supreme court of jurisdiction”]).

The majority also overlooks a fundamental and 
overarching principle of New Jersey procedural 
jurisprudence, specifically, the principle embodied in the 
second sentence of New Jersey Rules of Court R. 1:1-2(a): 
“Unless otherwise stated, any rule [of the New Jersey 
Court Rules] may be relaxed or dispensed with by the 
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court in which the action is pending if adherence to it 
would result in an injustice” (emphasis added). Although 
the judicial power under R. 1:1-2(a) to relax or dispense 
with a rule is to be resorted to “sparingly” (Romagnola 
v Gillespie, Inc., 194 NJ 596, 606, 947 A2d 646, 652 [NJ 
2008]), New Jersey courts do not hesitate to exercise 
that power where the interest of justice so demands (see 
Robertelli v New Jersey Off. of Attorney Ethics, 224 NJ 
470, 483, 134 A3d 963, 970 [NJ 2016]; Romagnola, 194 NJ 
at 606, 947 A2d at 652; State v Cummings, 321 NJ Super 
154, 168, 728 A2d 307, 314 [NJ App Div 1999] [“Where 
there is a true injustice, R. 1:1-2 is available to correct 
it”], cert denied 162 NJ 199, 743 A2d 852 [1999]). It has 
been recognized that, upon a proper showing, ordinarily 
applicable rules of venue may be “relaxed or dispensed 
with” pursuant to R. 1:1-2(a) (see Diodato v Camden 
County Park Commn., 136 NJ Super 324, 327-328, 
346 A2d 100, 102 [NJ App Div 1975], citing Rossbach v 
Evening News Pub. Co., 3 NJ Super 143, 65 A2d 634 [NJ 
App Div 1949]).

The majority appears to believe that, if plaintiffs had 
brought this action in New Jersey Superior Court, New 
Jersey Transit could have successfully moved to dismiss 
on the ground that, because the cause of action did not 
arise in any county of New Jersey, venue would not have 
been proper anywhere in New Jersey. I have no doubt that, 
in the situation posited by the majority, the New Jersey 
courts would have “relaxed or dispensed with” (R. 1:1-2[a]) 
the ordinarily applicable venue rules to allow plaintiffs to 
sue New Jersey Transit in a New Jersey county convenient 
to the latter. Plainly, a serious injustice to plaintiffs would 
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have resulted if adhering to the ordinarily applicable 
venue rule would have made it impossible for them to sue 
New Jersey Transit in the latter’s home state, in which 
any defense of sovereign immunity as to an action of this 
kind has been expressly and unambiguously waived by the 
New Jersey Legislature.10 The New Jersey venue rule for 
actions against public entities was intended to serve “the 
convenience of public bodies and officials” (Fine v Rutgers, 
State Univ. of N.J., 163 NJ 464, 472, 750 A2d 68, 72 [2000] 
[internal quotation marks omitted], quoting Sinderbrand 
v Schuster, 170 NJ Super 506, 511, 406 A2d 1344, 1346 
[NJ Super 1979]), not to make it impossible for injured 
persons to sue New Jersey public entities in the courts 
of New Jersey upon ordinary tort claims that happen to 
have arisen outside New Jersey’s borders.

The majority’s arguments against the foregoing 
analysis of New Jersey law fall far short of being 
persuasive. Particularly weak is the majority’s claim that, 
because of the rule placing venue of actions against public 
entities “in the county in which the cause of action arose” 
(R. 4:3-2[a][2]), plaintiffs “ha[d] nowhere to commence 
their action in New Jersey” and therefore could not have 
taken advantage of the relaxation provision of R. 1:1-2(a). 
The majority overlooks that, as previously explained, 
venue is not a jurisdictional matter in New Jersey, the 
Superior Court is a tribunal of statewide jurisdiction, 
and an objection to venue is waived if not timely asserted. 
Thus, plaintiffs could have brought this action in a New 

10.  Of course, no such waiver of New Jersey’s sovereign 
immunity exists as to suits in New York.



Appendix B

113a

Jersey county reasonably convenient to both sides, 
perhaps Essex County, directly across the Hudson from 
New York City, where New Jersey Transit’s Newark 
headquarters are located (see https://www.njtransit.
com/our-agency/about-us, retrieved April 28, 2022).11 
The majority offers no substantial reason to believe that, 
in the event New Jersey Transit had objected to being 
sued in whatever New Jersey county plaintiffs chose, the 
Superior Court would have responded by dismissing the 
case, notwithstanding the availability of relief under R. 
1:1-2(a), a prognostication for which the majority provides 
zero case law support. The majority’s speculation that 
New Jersey Transit would have sought the dismissal of 
an action brought against it by plaintiffs in New Jersey 
is beside the point, as the question is how the Superior 
Court would have acted on such an application.12

For the foregoing reasons, I believe that the majority 
is flatly wrong in stating that “plaintiffs cannot commence 

11.  Again, when the subject accident occurred in February 
2017, the possibility that Hall would be overruled by the Supreme 
Court was already in view, as demonstrated by the 4-4 split on that 
question in the April 2016 Hyatt decision (see id., 578 US at 173).

12.  I have difficulty seeing the relevance of the majority’s 
discussion of the factors considered by the New Jersey courts in 
determining whether to grant a plaintiff relief from the statute 
of limitations, where an action on the same claim was previously 
timely filed in another jurisdiction and dismissed for a reason 
other than on the merits. As previously noted, plaintiffs had good 
reason to bring this action in New Jersey in the first instance, 
as the future viability of Hall was in question before the subject 
accident occurred.



Appendix B

114a

an action in New Jersey because the cause of action arose 
outside its borders.” However, as previously discussed, 
even if the majority were correct in believing that this 
action could not have been maintained in New Jersey, 
that would have no bearing on this Court’s duty to 
honor New Jersey Transit’s assertion of its sovereign 
immunity defense under the United States Constitution, 
as authoritatively construed by the United States Supreme 
Court in Hyatt. In fact, as the majority notes, the claim in 
Hyatt could not have been maintained in the home state 
of the defendant (the Franchise Tax Board of California) 
because California had enacted a statute “immunizing 
the Board from liability for all injuries caused by its tax 
collection” (139 S Ct at 1491). Upon an earlier appeal, the 
United States Supreme Court had upheld the decision 
of the Nevada Supreme Court to apply Nevada’s own 
immunity law to the claim, meaning that the claim could 
proceed in Nevada even though it would not have been 
maintainable in California (id., citing Franchise Tax Bd. 
of Cal. v Hyatt, 538 US 488, 498-499, 123 S.  Ct. 1683, 
155 L. Ed. 2d 702 [2003]). Nonetheless, in the 2019 Hyatt 
decision, the United States Supreme Court held that the 
action had to be dismissed—even after two decades of 
litigation and the entry of a final judgment in favor of 
the plaintiff—on the constitutional ground of sovereign 
immunity. Here, too, even if this action could not have been 
brought in New Jersey (as the majority maintains), New 
Jersey Transit would still be entitled to dismissal based 
on the sovereign immunity of the State of New Jersey.

The majority is again wrong in stating that the 
Supreme Court in Hyatt “did not address the dilemma 
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of permitting California to have the action dismissed in 
Nevada based on the sovereign immunity defense and 
California’s immunity from suit, which would foreclose 
plaintiffs from suing defendants in California, essentially 
denying plaintiffs a forum to seek redress for the tortious 
conduct by California state actors.” The Supreme Court, in 
holding that the action had to be dismissed on the ground 
of sovereign immunity, was fully cognizant of the fact that 
the claim in Hyatt would not have been maintainable in 
California (see id., 139 S Ct at 1491). Plainly, under Hyatt, 
whether a claim against a state actor could be maintained 
in that state has no bearing on the merits of the sovereign 
immunity defense to an action on the same claim in the 
courts of a different state.

The majority also misunderstands the reason for 
the Hyatt Court’s discussion of “case-specific costs” (139 
S Ct at 1499). That discussion was part of the Supreme 
Court’s consideration of the question of whether to 
overrule one of its own precedents (as it ultimately did 
in Hyatt) or, alternatively, to adhere to that precedent 
(which the Supreme Court majority believed to have 
been wrongly decided) as a matter of stare decisis. In 
deciding the instant appeal, this Court—the Appellate 
Division, First Department, Supreme Court of the State 
of New York—faces no such dilemma. The sovereign 
immunity issue having been authoritatively resolved by 
the United States Supreme Court in Hyatt, it is our duty 
simply to apply the Hyatt holding to the case before us. 
Stated otherwise, there is no occasion for the majority to 
“resolve this issue” (i.e., whether to dismiss an action on 
the ground of sovereign immunity when the action cannot 



Appendix B

116a

be maintained in the defendant sovereign’s own courts), 
since that issue has already been resolved for us by the 
United States Supreme Court in Hyatt.13 Accordingly, 
the majority’s discussion “analogizing [the present issue] 
to the legal framework for the forum non conveniens 
doctrine,” and weighing the various factors that would 
have been considered upon a forum non conveniens 
motion, is completely beside the point. The State of New 
Jersey enjoys sovereign immunity from suit and has not 
consented to have its instrumentalities (such as New 
Jersey Transit) sued in New York. That should be the 
end of the matter, whether or not the majority chooses to 
characterize the result as “absurd.”

For all of the foregoing reasons, I believe that we 
should reverse, and grant New Jersey Transit’s motion to 
dismiss on the ground of sovereign immunity. Accordingly, 
I respectfully dissent.

Webber, J.P., and Kennedy, J., concur with Oing, J.; 
Friedman, J., dissents in a separate opinion in which 
Moulton, J., concurs.

13.  And, as previously discussed, there is little or no reason 
to believe that the instant action could not have been brought 
against New Jersey Transit in New Jersey simply because the 
claim arose in New York.
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APPENDIX C — DECISION + ORDER ON 
MOTION OF THE SUPREME COURT OF  

NEW YORK, NEW YORK COUNTY,  
FILED OCTOBER 2, 2020

SUPREME COURT OF NEW YORK 
NEW YORK COUNTY

No. 158309/2017

2020 WL 5893749 (N.Y.Sup.),  
2020 N.Y. Slip Op. 33260(U) (Trial Order)

JEFFREY COLT, BETSY TSAI, 

Plaintiff, 

v.

NEW JERSEY TRANSIT CORPORATION,  
NJ TRANSIT BUS OPERATIONS, INC.,  

ANA HERNANDEZ, 

Defendant.

Filed October 2, 2020

Present: Hon. Adam Silvera, Justice

MOTION DATE 07/15/2020

MOTION SEQ. NO. 002

DECISION + ORDER ON MOTION

The following e-filed documents, listed by NYSCEF 
document number (Motion 002) 66, 67, 68, 69, 77, 78, 79, 
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80, 81, 82, 83, 84, 85, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 
97 were read on this motion to/for DISMISSAL.

Before the Court is defendants’ motion for an Order 
pursuant to CPLR § 3211(a)(2) to dismiss plaintiff ’s 
complaint in the above entitled action on the grounds that 
it is barred by the doctrine of State Sovereign Immunity. 
This matter stems from an accident, which occurred on 
February 9, 2017, on Dyer Ave and 40th Street in the City, 
County and State of New York, when pedestrian plaintiff 
Jeffrey Colt was injured when he was struck by a bus 
operated by defendant Ana Hernandez and owned by 
defendants NJ Transit Bus Operations and New Jersey 
Transit Corporation (hereinafter “NJT”).

NJT argues that plaintiff ’s claims are barred by the 
doctrine of State Sovereign Immunity. Defendants cites 
to Franchise Tax Bd. Of California v. Hyatt, 136 US 1277 
[2016] in an attempt to argue NJT is exempt from suit in 
the State of New York. Defendants argue that pursuant 
to the Supreme Court of the United States’ (hereinafter 
“Supreme Court”) ruling in Franchise, NJT is considered 
an arm of the State of New Jersey as part of the executive 
branch and is thus exempt from suit in the state of New 
York (Mot, at 6). Defendants’ argument is unavailing as the 
facts of this case are not analogous to that of Franchise. 
Even if this Court were to find that NJT is an arm of the 
State of New Jersey, defendants have failed to prove that 
New Jersey is exempt from suit by a private citizen in the 
State of New York.

Defendants argue that the States’ sovereign immunity 
is embedded in the Constitution. However, this Court 
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finds that the Supreme Court was clear in its ruling in 
Franchise that a State may permit a party to sue a foreign 
State. The Court found that a suit against a foreign state 
is permissible so long as it is consistent with the Full 
Faith and Credit Clause. “The Full Faith and Credit 
Clause applies in a straightforward fashion to state court 
judgments: ‘A judgment entered in one State must be 
respected in another provided that the first State had 
jurisdiction over the parties and the subject matter’” 
(Franchise at 1285 citing Nevada v. Hall, 440 U.S. 1182 
[1979]).

While it is true that the Full Faith and Credit Clause 
does not allow one State to apply another State’s law that 
violates its “own legitimate public policy” it does not bar 
applying the law of another State (Franchise at 1282). 
Rather, when that law “exhibit[t][s] a ‘policy of hostility 
to the public Acts’ of a sister State, such suit should be 
banned. In Franchise the court did not allow Nevada to 
maintain jurisdiction over California because the facts 
of the Nevada decision “embodies a critical departure 
from its earlier approach. Nevada has not applied the 
principles of Nevada law ordinarily applicable to suits 
against Nevada’s own agencies. Rather it has applied a 
special rule of law applicable only in lawsuits against its 
sister States, such as California” (Franchise at 1281).

The United States Supreme Court found that allowing 
Nevada to award damages greater than $50,000 was 
“opposed” to California law and “it is also inconsistent 
with the general principles of Nevada immunity law” (id. 
at 1278). The Court elaborated, “a State that disregards 
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its own ordinary legal principles on this ground is hostile 
to another State” (id. at 1281). Here, in allowing suit 
against NJT, this Court does not depart from its own 
ordinary legal principles. The State of New York does 
not bar suit against the New York equivalent of the NJT, 
the Metropolitan Transportation Authority (hereinafter 
“MTA”) and the New York City Transit Authority 
(hereinafter “NYCTA”) for motor vehicle accidents. Thus, 
applying the same law to the NJT as the Court would to 
the MTA/NYCTA, the State does not disregard its own 
ordinary legal principles and is not hostile to the State 
of New Jersey.

Plaintiff’s opposition claims that the Supreme Court in 
Franchise held that a State has a waivable privilege to 
assert immunity against suit by a private individual in 
another State. In other words, a State may consent to be 
sued in another State. Plaintiff argues that NJT waived 
its immunity through the New Jersey Tort Claims Act 
(“NJTCA”) which allows tort claims for personal injuries 
to be brought against New Jersey public entities in which 
the “public entity is liable for injury proximately caused 
by an act or omission of a public employee within the scope 
of his employment in the same manner and to the same 
extent as a private individual under like circumstances” 
(N.J.S.A. 59-2). Here, the Court notes that New Jersey 
permits victims of motor vehicle accidents to sue the 
State of New Jersey in New Jersey and has not raised 
jurisdictional objections to suits against it in New York in 
the past (Ceretta v New Jersey Transit Corp., 267 AD2d 
128 [1st Dept 1999]). In Franchise the Supreme Court 
found that the Franchise Tax Board of California did not 
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consent to the Nevada lawsuit as they fought jurisdiction 
in Nevada from the inception of the suit.

Here, in contrast to Franchise, the defendants have not 
objected to jurisdiction from the inception of this action. 
The present suit was commenced in 2017 and it has taken 
defendants three years to raise a jurisdictionally based 
objection. The Court finds that NJT has waived its right 
to object to jurisdiction in New York. NJT avails itself of 
the roadways of the State of New York on a daily basis. To 
hold NJT immune from suit for negligence in motor vehicle 
accidents in New York would constitute a miscarriage of 
justice to the victims of accidents involving NJT vehicles, 
which operate in New York on a daily basis. Thus, for the 
reasons stated above, defendants’ motion is denied.

Accordingly, it is ORDERED that defendants’ motion to 
dismiss plaintiff’s claim on the grounds that it is barred 
by the doctrine of State Sovereign Immunity is denied; 
and it is further

ORDERED that within 30 days of entry, plaintiffs shall 
serve a copy of this decision/order upon defendants with 
notice of entry. This constitutes the Decision/Order of 
the Court.

10/2/2020 
DATE

/s/ Adam Silvera                  
ADAM SILVERA, J.S.C.
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APPENDIX D — UNITED STATES 
CONSTITUTIONAL PROVISION

U.S.C.A. CONST. ART. IV § 1

SECTION 1. FULL FAITH AND CREDIT

Section 1. Full Faith and Credit shall be given in each 
State to the public Acts, Records, and judicial Proceedings 
of every other State. And the Congress may by general 
Laws prescribe the Manner in which such Acts, Records 
and Proceedings shall be proved, and the Effect thereof.
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APPENDIX E — MEMORANDUM OF LAW,  
BY DEFENDANTS, IN SUPPORT OF MOTION  
OF THE SUPREME COURT OF THE STATE  
OF NEW YORK, COUNTY OF NEW YORK,  

DATED JULY 15, 2020

SUPREME COURT OF THE STATE OF NEW YORK  
COUNTY OF NEW YORK

INDEX NO. 158309/2017 
NYSCEF DOC. NO. 67

JEFFREY COLT and BETSY TSAI,

Plaintiffs,

vs.

NEW JERSEY TRANSIT CORPORATION,  
NJ TRANSIT BUS OPERATIONS, INC.  

and ANA HERNANDEZ,

Defendants.

Filed July 15, 2020

MEMORANDUM OF LAW, BY DEFENDANTS, 
IN SUPPORT OF MOTION,  

DATED JULY 15, 2020 [44 – 57]

DEFENDANTS’ BRIEF IN SUPPORT OF 
DEFENDANTS’ MOTION TO DISMISS 

PLAINTIFFS’ COMPLAINT FOR LACK OF 
SUBJECT MATTER JURISDICTION  

PURSUANT TO CPLR 3211(A)(2)
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PRELIMINARY STATEMENT

As a matter of law – enunciated by no less than the 
United States Supreme Court – a State may not be sued 
in the courts of another State. Defendants New Jersey 
Transit Corporation and NJ Transit Bus Operations, Inc. 
(collectively “NJT”) are “arms of the state” of New Jersey 
and part of the Executive Branch of New Jersey’s state 
government. Moreover, defendant Ana Hernandez is an 
NJT bus operator being sued because she was driving the 
bus involved in the accident on which plaintiffs’ claims are 
based, while employed by NJT, and in the performance 
of that employment. She is therefore protected from 
the same jurisdictional immunities that protect NJT. 
Therefore, plaintiffs may not sue defendants in this Court. 
Plaintiffs’ Complaint must be dismissed.

LEGAL ARGUMENT

SOVEREIGN IMMUNITY BARS 
PLAINTIFFS FROM PROCEEDING  

AGAINST DEFENDANTS IN THIS COURT

A.	 The State Of New Jersey, Including “Arms Of The 
State” Of New Jersey Their Employees, Can Only 
Be Sued In New Jersey’s State Courts; They Cannot 
Be Sued In This Court

As a matter of law – again, enunciated by the United 
States Supreme Court – one State may not be sued in 
the Courts of another state. Franchise Tax Board Of 
California v. Hyatt, 139 S.Ct. 1485, 1492-99,      U.S.     , 
203 L.Ed.2d 768 (2019) (“Hyatt”). As the Supreme Court 
explained:
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The Constitution does not merely allow States 
to afford each other immunity as a matter 
of comity; it embeds interstate sovereign 
immunity within the constitutional design.

*          *          *

The Constitution implicitly strips States of 
any power they once had to reuse each other 
sovereign immunity, ... Interstate immunity 
... is “implied as an essential component of 
federalism.”

*          *          *

[T]he States’ sovereign immunity is a historically 
rooted principle embedded in the text and 
structure of the Constitution.

Id. at 1497, 1498, and 1499 [citations omitted]. Therefore, 
a State may not be sued in another State’s court. Id. at 
1492-99.

B.	 Defendants Are Arms Of, Or An Employee Of An 
Arm Of, The State Of New Jersey And, Therefore, 
May Not Be Sued In This Court

(1)	 Defendant New Jersey Transit Is Part Of The 
State Of New Jersey

Defendant New Jersey Transit is immune from suit 
in this Court because, as a matter of law, New Jersey 
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Transit is “an arm of the state of New Jersey.” Karns v. 
Shanahan, 879 F.3d 504, 519 (3rd Cir. 2018) (also noting 
that NJT “is subject to several operational constraints by 
. . . the Governor, who is also responsible for appointing 
the entire NJ Transit governing board, which is composed 
of several members of the Executive Branch,” citing 
N.J.S.A. 27:25-4(b)); Accord, NJSR Surgical Center, LLC 
v. Horizon Blue Cross Blue Shield of New Jersey, Inc., 979 
F.Supp.2d 513, 517 n.1 (D.N.J. 2013)(NJT “was created 
by the New Jersey Public Transportation Act of 1979..., 
and established in the Executive Branch of the State 
Government” and “constituted as an instrumentality of 
the State exercising public and essential governmental 
functions...”).

(2)	 Defendant New Jersey Transit Bus Operations, 
Inc. Is Part Of The State Of New Jersey

Defendant New Jersey Transit Bus Operations, Inc. 
is immune from suit in this Court because, as a matter of 
law, New Jersey Transit Bus Operations, Inc. is a wholly-
owned subsidiary of defendant New Jersey Transit, 
Suburban Trails, Inc. v. New Jersey Transit Corp., 800 
F.2d 361, 362 (3rd Cir.1986), and like New Jersey Transit 
is “the alter ego of New Jersey” and protected by the 
same jurisdictional immunities that protect New Jersey 
Transit and the State of New Jersey. Worrell v. New Jersey 
Transit Bus Operations, 1987 WL 4400, *3 (D.N.J. 1987).
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(3)	 Defendant Ana Hernandez, Acting Within The 
Scope Of Her Employment With NJT, Is Part 
Of The State Of NewJersey

Defendant Ana Hernandez is immune from suit in this 
Court because, as a matter of law, NJT’s immunity from 
suit in this Court applies to Ms. Hernandez.

First, as a matter of law, Hyatt and its progeny 
including New York State Court Opinions require that a 
defendant State’s immunity from suit in a sister State’s 
court applies to that defendant State’s employees. See, e.g., 
Trepel v. Hodgins, 183 A.D.3d 429, 121 N.Y.S.3d. 605, 606 
(1st Dept. 2020) (applying Hyatt); Ziankovich v. Bennett, 
2020 WL 3089391, *1 and *13-*14, 2020 Slip. Op. 50660 
(U) (Supreme Court New York County 2020) (applying 
Hyatt); Reale v. State, 192 Conn.App. 759, 218 A.3d 723, 
726 27 & n.6 (Conn.App. 2019) (applying Hyatt); accord, 
Will v. Michigan Dept. of State Police, 491 U.S. 58, 70-71, 
109 S.Ct. 2304, 2312 (1989) (“a suit against a state official in 
his or her official capacity is not a suit against the official 
but rather is a suit against the official’s office” and “is no 
different from a suit against the State itself”); N.J.S.A. 
59:2-2(a) (under New Jersey’s Tort Claim Act, a “public 
entity is liable for injury proximately caused by an act 
or omission of a public employee within the scope of his 
employment in the same manner and to the same extent 
as a private individual under like circumstances”); Tice 
v. Cramer, 133 N.J. 347, 355, 627 A.2d 1090, 1095 (1993) 
(“The primary liability imposed on public entities is that 
of respondeat superior: when the public employee is liable 
for acts within the scope of that employee’s employment, 
so too is the entity;” emphasis omitted).
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Defendant Ana Hernandez is an employee of NJT, is 
being sued for an accident involving the NJT bus she was 
driving while employed by NJT and for actions taken in 
the performance of her job with NJT. She is therefore 
protected from the same jurisdictional immunities that 
protect the State of New Jersey including NJT. (See 
Complaint, paras. 14-20, and Answer, paras. 14-20, 
attached to the Stone Affirmation as Exs. A and B).

Second, and again as a matter of law, Hyatt’s analysis 
requires Hyatt to be applied practically to prevent 
plaintiffs from merely suing defendant State employees to 
evade the immunity that Hyatt and the U.S. Constitution 
requires. Hyatt – which expressly overruled Nevada v. 
Hall, 440 U.S. 410, 99 S.Ct. 1182, 59 L.Ed.2d 416 (1979), 
and is now the law of the land – held that:

Each State’s equal dignity and sovereignty 
under the Constitution implies certain 
constitutional “limitation[s] on the sovereignty 
of all of its sister States.” One such limitation 
is the inability of one State to hale another 
into its courts without the latter’s consent. 
The Constitution does not merely allow States 
to afford each other immunity as a matter 
of comity; it embeds interstate sovereign 
immunity within the constitutional design.

Hyatt, 139 S.Ct. at 1497. Moreover, that immunity 
is “embedded” in the Constitution, even though “no 
constitutional provision explicitly grants that immunity.” 
Id. at 1498 (rejecting the dissent’s argument for mere 
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comity, instead of immunity, as an improper “ahistorical 
literalism”).

Hyatt’s historically contextual reading in favor of 
immunity was based in part on practical considerations. 
Compare, Hall, 440 U.S. at 443, 99 S.Ct. at 1182 (dissent, 
Rehnquist, J., stating concern about the “practical 
implications” of states not being immune from suit in 
another state’s court), and Hyatt, 139 S.Ct. at 1505-06 
(dissent Breyer, J., unsuccessfully arguing that protection 
from suit in another state’s court based on comity, as 
opposed to immunity, did not “defy practical workability”).

That required practical analysis, in turn, provides 
NJT’s employees with the same jurisdictional immunity 
to which NJT is entitled because NJT is responsible for 
judgments against its bus drivers arising from their 
operation of NJT buses. N.J.S.A. 59:2-2(a) (under New 
Jersey’s Tort Claim Act, a “public entity is liable for 
injury proximately caused by an act or omission of a 
public employee within the scope of his employment ...”); 
Tice, 627 A.2d at 1095, 133 N.J. at 355 (public entities are 
liable for their employees’ actions within the scope of that 
employee’s employment by virtue of respondeat superior).

Thus, in addition to Hyatt’s and its progeny’s express 
holdings, Hyatt’s analysis and emphasis on practicality 
bar plaintiffs from suing employees of the State of New 
Jersey, including employees of NJT, in a sister State’s 
Court to prevent plaintiffs from evading the State of New 
Jersey’s jurisdictional immunity from suit in another 
State’s courts.
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APPENDIX F — VERIFIED ANSWER OF 
DEFENDANTS, FILED JANUARY 5, 2018

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK

Index No. 158309-2017 
NYSCEF DOC. NO. 30

JEFFREY COLT and BETSY TSAI,

Plaintiffs,

vs.

NEW JERSEY TRANSIT CORPORATION,  
NJ TRANSIT BUS OPERATIONS, INC.  

and ANA HERNANDEZ,

Defendants.

Filed January 5, 2018

New Jersey Transit Corporation, NJ Transit Bus 
Operations, Inc. and Ana Hernandez (collectively 
“Defendants”), by way of Answer to plaintiffs’ Amended 
Verified Complaint, says:

* * *

SEPARATE DEFENSES

2. Plaintiffs’ recovery, and/or claims in this litigation, 
against Defendants is barred by lack of jurisdiction over 
NJT.
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* * *

14. Plaintiffs’ recovery should be barred as this Court 
lacks jurisdiction.

* * *

18. Defendants are immune from suit.
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